
 

Fundamental Legal Aid Review: Access to Justice in N.I.  

Introduction 

Law Centre (NI) works to promote social justice and provide specialist legal services to 

advice organisations and disadvantaged individuals from offices in Belfast and Derry.  Our 

areas of work are social security, community care, immigration, employment and mental 

health.  We provide an advice line to our member agencies five mornings a week, casework 

and representation on referral, run training, produce publications and information for advisers 

and undertake policy development work.  We also convene subject based practitioner 

group.  The services are aimed at our membership of around 400 organisations which include 

local Citizen Advice Bureaux, independent advice agencies, solicitors, trade unions, social 

services, political party constituency officers, ex-service and other community based 

organisations. 

This submission focuses on the areas in which the Law Centre has specific experience and 

interests including that gained from being funded by the Legal Services Commission under a 

contract to provide immigration and asylum services. 

A mixed model for legal services 

The Law Centre welcomes the Review’s recognition of the role played by the voluntary 

sector in delivering legal services.  The genesis of this recognition, within legal aid provision 

goes back to the publication of the original consultation paper Public Benefit and the Public 

Purse issued by the Northern Ireland Court Service in June 1999. 

Legal aid bodies in England and Wales, Scotland and the Republic of Ireland have taken 

different approaches to developing a mixed model. This reflects their own local 

circumstances including the role of the voluntary and private sector in delivering legal 

services.  The experience of developing CLACs and CLANs in England has been mixed with 

the Legal Services Commission moving away from its initial aim of developing such 

networks across the country.  In contrast, the Community Legal Service advice line appears 

to have functioned well though we note the considerable concerns expressed by both NGOs 

and the Law Society at the possible direction the advice line role may play following the 

current reforms being proposed for England and Wales.  The Scottish model which aimed to 

identify specific gaps and undertake particular pilots is an approach which is closer to one 

likely to work in practice in Northern Ireland.  We do think that the Scottish model which 

entailed SLAB employing staff who were then placed in voluntary organisations is 

unnecessarily cumbersome and a different administrative arrangement might apply to 

Northern Ireland. 

The Law Centre’s starting point is that the review should build on the existing infrastructure, 

recognising where there are gaps in provision that could be most appropriately filled within 

clear priorities set for legal aid.  The role of legal aid monies to improve access to justice 



should ensure that funding complements initiatives and policies pursued elsewhere within 

government.  Such a joined up approach will be no easy task.  The Department for Social 

Development has published an advice and information strategy Opening Doors in 2007.  The 

strategy includes the setting up of an inter-departmental working group to co-ordinate the 

strategy across government.  In reality, although the working group meets, it is difficult to 

discern a genuine joined up approach across government to advice and information 

services.  Moreover, neither the Department for Justice nor the Northern Ireland Courts and 

Tribunals Service are represented on the working group.  If legal aid is to play a seamless and 

effective role as part of the mosaic of public funding for legal services then, a refreshed and 

renewed cross-Departmental approach will be needed.  

In our view a number of principles should be adopted for a mixed model namely, that any 

proposals: 

 should build on what is already being provided within the voluntary sector and 

elsewhere.  In effect, any interventions should meet clear gaps in provision; 

 recognise the priorities set for legal aid within the funding code particularly those 

which are not currently being met within the legal aid scheme.  The proposed funding 

code gives priority to civil proceedings, Special Children’s Order proceedings, civil 

proceedings where a client is at risk of loss of life or liberty and then, help with social 

welfare issues, housing proceedings, debt advice, employment rights and entitlement 

to social security benefits, domestic violence, other specific children’s proceedings 

and proceedings against public authorities alleging serious wrong doing, abuse of 

powers or position or significant breach of human rights.  We support these identified 

priorities; 

 be open to both voluntary sector and private providers; 

 address the need for flexibility around the means-test.  This is a complex issue for 

example, if the Legal Services Commission was to support an initiative to provide 

court based representation to prevent repossession it would be unable to support a 

significant number of low income working families and individuals who fall just 

outside entitlement to full legal aid.  Applying the means-test to each potential client 

is likely to reduce the impact of the service, exclude many in real need and not be 

cost-effective in that repossession has substantial displacement costs in other public 

services.  We recognise that questions of equity arise between case by case means-

testing applied to private clients and any alternative mixed model 

provision.  Nonetheless, a flexible approach should be piloted to maximise value for 

money and impact.  Such arrangements should therefore extend beyond advice line 

services where means-testing is simply impractical.   

The Law Centre’s immigration service experience has been that introducing legal aid means-

test to clients and significant administrative system to meet Legal Services Commission 

requirements has screened out very few individuals from entitlement on financial 

grounds.  The proportionality of the current approach is open to question; 

 entail delivery mechanisms that provide effective quality assurance and oversight, 

within a defined financial framework of support.  The most effective approach is more 

likely to be a contractual model than case by case funding.  The Law Centre contract 

for immigration has allowed the Legal Services Commission to arrange for external 

peer review and other quality assurance approaches that currently are not applied to 

private providers. 



The review document acknowledges the high satisfaction rate available from telephone 

advice.  We welcome exploration of the development of such a service.  Nonetheless, any 

initiative will need to address how such a service will dovetail with other help lines and be 

clear about its role including whether and to what extent a telephone help line will provide 

information,or signposting or advice.  Moreover, any referral role will need to ensure that 

demands created for casework, representation and other support can be managed seamlessly 

in practice.  Without seamless arrangements there is a danger that an advice line is seen as the 

answer to delivering legal services.  Our experience of telephone help lines is that calls vary 

from individuals wanting information and guidance allowing them to pursue the issue 

themselves through to issues where either the caller lacks the wherewithal to follow up the 

matter effectively or the issue is too complex to be dealt with through telephone advice.  As a 

result, there is a need to ensure both an effective telephone gateway and effective follow up 

services are available.  This principle applies equally to internet and other use of IT services 

for initial legal support. 

In summary, we would support the mixed model being developed through initial pilots 

developed on a contractual basis.  The pilots should reflect priorities set within the Funding 

Code. 

We recognise that developing a mixed model within legal aid must be managed within 

ongoing resources.  There is scope to examine savings within parts of the Legal Advice and 

Assistance Scheme and from alternative mechanisms for dealing with certain types of money 

damages claims.  We would be concerned, however, if the Review was to follow the England 

and Wales proposals for limiting the scope of legal aid as in our view these proposals raise 

significant concerns around access to justice. 

Alternative dispute resolution 

The Law Centre welcomes the recognition of the importance of Alternative Dispute 

Resolution.  Outside of the commercial field, little progress has been made with developing 

ADR in Northern Ireland. 

Elsewhere there is a greater sense of momentum.  The recent report on Alternative Dispute 

Resolution, Mediation and Conciliation published by the Law Reform Commission in the 

Republic of Ireland which mapped the extent of ADR and recommended a statutory 

framework for specific forms of ADR alongside other recommendations is an example of 

ADR being taken seriously.  The Law Centre has urged the Law Commission in Northern 

Ireland to make the development of ADR one of its priorities for its next research 

programme. The Review may be an appropriate place to recommend that a similar report is 

produced in Northern Ireland. 

There remains, however, concerns within parts of the legal profession towards ADR with 

arguments made that lawyers carry out a form of ADR through settling cases prior to court or 

tribunal hearings.  No government department has any lead responsibility for ADR though 

many departments have an interest in this issue.  The judiciary has become increasingly 

aware of the importance of ADR with Mr Justice Gillen issuing a pre-action protocol on 

clinical negligence cases which emphasised the importance of parties considering ADR and a 

move to a requirement that the parties consider alternative means of resolving disputes. 



Emblematic, however, of the current state of play is that the funding code for legal aid 

recently considered following England and Wales in making mediation a requirement prior to 

ligation in family law cases (save for specific exceptions) but, were unable to do so due to the 

lack of a sufficient family mediation infrastructure to underpin such an approach. 

Transforming the role of ADR will require a co-ordinated response across government with a 

lead department.  In the short term, a number of immediate initiatives could be 

promoted.  First, a partnership between the Department of Justice and the Department of 

Health and Personal Social Services could be recommended to develop ADR services for 

resolving family disputes.  This would allow the development of family mediation 

services.  As a result, the Legal Services Commission could introduce mediation on a 

mandatory basis subject to specific exceptions to resolve family disputes along the lines 

developed by the Legal Services Commission in England and Wales.  Such an initiative 

would save money and, as evidence has shown, lead to better outcomes for families than 

achieved through the traditional adversarial approach through litigation.  Second, models 

could be developed in other areas for example, in employment law.  In Britain, the coalition 

government has just issued a consultation document on how ADR approaches can be used 

more readily to resolve employment disputes.  The Law Centre has developed a model to 

utilize ADR leaving Industrial Tribunals and Fair Employment Tribunals as a last 

resort.  This is attached to our submission as an annex.The backdrop to this approach is that 

in 2009/2010 72 per cent of appellants went unrepresented at industrial tribunals.[1]  Third, 

greater impetus could be given to existing alternative mechanisms for dealing with 

disputes.  An extension of the powers of the Prisons Ombudsman to allow more prisoner 

disputes to be handles by the Ombudsman would leave judicial review to deal with prison 

issues of wider legal principle rather than individual grievances.  The introduction of 

provision for financial compensation (say up to £5,000) to resolve health service and medical 

complaints would be a more effective way of resolving certain grievances around medical 

treatment than taking legal action.  This reform would need to be accompanied by a change 

of culture within the health service where ‘litigation averse defensive correspondence1 can 

often exacerbate rather than ameliorate a grievance. 

We recognise that the legal aid review cannot transform ADR’s fortunes with one 

bound.  Nonetheless, the review could set a framework and suggest some immediate 

initiatives.  This would then assist ADR in taking its proper place within legal services. 

Tribunals and reform 

More people attend tribunals than courts.  Save for specific exceptions for example, mental 

health review tribunals and asylum and immigration appeals there is no legal aid support for 

tribunal representation.  The Leggatt review of tribunals in 2001 argued that appellants 

should be enabled to represent themselves rather than rely on third party representation.  This 

assertion has been much criticised for example, Tribunal Users’ Experiences Perceptions and 

Experiences A Literature Review – Mike Adler and Jackie Gullard (Council of Tribunals 

2003) found: 

“Most of the research concludes that appellants find it difficult to represent 

themselves.  When people have the opportunity to be represented (because they are able to 

afford legal representation, because they are able to obtain legal aid, or because free lay 

representation is available) they tend to make use of it.  Although some appellants choose to 

represent themselves, they often find that the process is more complex and legalistic than 

https://www.lawcentreni.org/policy/consultation-responses/770.htm#_ftn1


they had imagined and regret their decision afterwards.  There is little research-based support 

for one of the central tenets of the Leggatt Report, namely that ‘a combination of good 

quality information and advice, effective procedures and well-conducted hearings, and 

competent and well-trained tribunal members’ would make it possible for ‘the vast majority 

of appellants to put their cases properly themselves’, ie without representation”. 

This critique is matched by our own experience which is that relatively few appellants wish 

to represent themselves.  This applies often regardless of the level of capability of the 

appellant.  Moreover, success rates at social security appeals for 2009/2010 reveal that 49.5 

per cent of appeals were successful where representation was provided against 22.3 per cent 

where no such representation was available.[2]  In 2009/2010 almost 60 per cent of 

appellants go unrepresented at social security appeal tribunals[3]. 

The Law Centre would welcome recognition with the review that tribunal representation is 

important.  Lay representation from well trained advice workers is effective for many 

tribunals with additional legal support necessary only in specific complex cases or in certain 

tribunals where the procedures are particularly onerous for example at industrial 

tribunals.  The voluntary sector provides a model with citizen advice and independent advice 

agencies providing social security representation with Law Centre and regional office of 

Citizens Advice providing support for handling particularly legally complex cases. 

A strategy for providing tribunal support for both pre-advice and information and 

representation should be developed. As part of any strategy, one of the pilot projects under 

the mixed model provision could be a tribunal representation unit or a free representation unit 

covering one of the Funding Code’s identified social welfare priorities. 

Conclusion 

The Law Centre is happy to discuss any of the issues raised in this response with the Review 

team or clarify the response further.                     
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Footnotes                                                                               

[1] See the ITFET annual report for 2009/2010.  

[2] Figures supplied by the Appeals Service to the Law Centre for 2009/2010. 

[3] Figures supplied by the Appeals Service to the Law Centre for 2009/2010. 
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