
Law Centre response to DEL Employment Law Review consultation 2013 
 

1 
 

Law Centre response 

The Law Centre welcomes the opportunity to respond to this consultation, which we 

have found to be informative and detailed. We particularly welcome the open minded 

approach which chooses to seek a Northern Ireland way ahead rather than simply 

following developments in Britain. Before engaging with the consultation questions, 

we set out the Law Centre’s vision for reform that goes beyond the present 

consultation. Our thinking, which is set out in Part A, frames our response to the 

consultations questions which is set out in Part B. Finally, we Part C, we take the 

opportunity to outline a couple of additional issues that we would like DEL to explore, 

perhaps through future consultations.  

Introduction 

Although we welcome the consultation and some of the innovations it proposes, we 

are concerned that the totality of the consultation still falls short of the fundamental 

reform that is necessary to address the seemingly intractable problem of the system 

for resolving workplace disputes, inter alia: access to tailored advice and 

representation; effective use of ADR methods; the complexity of the Tribunal system, 

etc. The Law Centre shares the Minister’s and the Department’s commitment to 

shifting the focus away from adversarial tribunal proceedings towards greater use of 

more informal adjudication and ADR in appropriate cases.  Unfortunately, we do not 

think that this aim will be fully met with the current consultation. 

Hopefully, the introduction of Early Conciliation will ensure that more disputes are 

resolved before they enter the tribunal system. However, for those cases that do 

enter, there is little in this consultation that will change anything for recalcitrant 

parties: as it stands, neutral assessment is entirely voluntary, which allows parties to 

bypass it and the benefits it brings.  

We appreciate that DEL is looking to simplify some of the procedural rules through 

the Tribunal Rules Committee. This is a good idea and we look forward to the 

outcomes. However, while simplified rules will clearly be helpful, again, this will not 

be able to bring about the fundamental change that is required.  

For these reasons, we have revisited the Law Centre proposal for resolving with 

employment disputes and updated it to take into account options canvassed in this 

current consultation. We have presented our proposal to the DEL Reference Group 

and also with members of the LRA Working Group, where it received significant 

interest.  Our proposal is a coherent and integrated system of dispute resolution that 

harnesses and builds on existing expertise and resources. Our proposal has the 

potential to deliver a swifter, cheaper and more effective process. By doing so, it will 

enhance access to justice and increase public confidence in employment law.  
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PART A 

Law Centre (NI) proposal for dispute resolution 
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1. Early Conciliation 

The Law Centre supports the concept of Early Conciliation subject to our comments 

set out in Part B. Accordingly, we agree that all claims should be routed through the 

LRA for Early Conciliation. Only after Early Conciliation has been duly considered 

should a claim progress to the Tribunal. 

2. Filter 

On receipt of the claim, a Tribunal Chair assigns each claim to the most appropriate 

route so as to maximise the likelihood of resolution. 

Claims are directed to either adjudication or neutral assessment. Adherence to this 

direction is compulsory; this mandatory element is key to our model and 

distinguishes it from existing ADR mechanisms and the current DEL consultation 

proposals.  

When deciding which route is most appropriate, the Chair takes a holistic view of the 

case and considers any legal or factual complexities, any public interest component 

as well as the value of any possible award. There may be a small number of cases 

that are not suitable to either process (e.g. equal pay for equal value cases covering 

large numbers of employees, public interest disclosures or other lead cases). In such 

instances, the Chair directs the case through the usual tribunal process.  

Regardless of which route the case is referred into, parties remain free to avail of 

LRA conciliation or mediation outside of the tribunal process.   

This filter mechanism chimes with Mr Justice Underhill’s recommendation of 

introducing an ‘early paper sift’ to ensure that cases are managed more effectively 

and to ensure that employment judges have an opportunity consider the case earlier 

in the process.1  

 

 

                                                           
1
 The Honourable Mr Justice Underhill, ‘Fundamental Review of Employment Tribunal Rules’ (29 June 2012). 

The British government accepted the recommendations. See Department for Business Innovation & Skills, 

‘Government response to Mr Justice Underhill’s review of employment tribunal rules of procedure’ (March 

2013) 
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3. a) Adjudication 

Adjudication is the appropriate route for relatively straightforward or low value cases. 

Types of cases suitable for Employment Adjudication: 

- Straightforward unfair dismissal or breach of contract 

- Failure to pay wages -  unauthorized deduction from wages 

- Failure to pay a redundancy payment 

- Right to receive particulars of contract 

- Straightforward breach of Working Time Regulations or Fixed Term Working 

Directive 

- Right to receive an itemized pay statement 

- Right to receive written reason for dismissal  

- Right to be accompanied at a disciplinary /grievance hearing  

What is adjudication? 

Through adjudication, an independent and impartial Adjudicator makes an objective 

decision on a claim therefore either upholding or dismissing a claim.  

Adjudication is designed to be the ‘end point’ for the majority of cases. 

Who would provide employment adjudication? 

There are different models that could be useful for Employment Adjudication such as 

the Small Claims court or the Rights Commissioner in the Republic of Ireland. Our 

proposal draws on many of the components of the existing LRA Arbitration scheme. 

We propose that the LRA panel of arbitrators are given a dual mandate and also 

provide adjudication, thus harnessing existing structures and resources.2 However, 

unlike arbitration, which stands apart from the tribunal system, our proposed 

employment adjudication is part of an integrated system. 

The adjudicator does not necessarily need to be legally trained, but instead, should 

have experience of industrial relations. 

How does the Adjudicator make a decision? 

Parties have an opportunity to provide a statement and any supporting 

documentation in advance of the hearing to the adjudicator and to the other party. 

                                                           
2
 The LRA Arbitration scheme will continue to be available for claimants who opt for it directly.  
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The hearing is short, taking less than a day. Parties may have legal representation if 

they wish and witnesses may attend. The adjudication is open to the public although 

there would be provision for cases to be held in private.3 The Adjudicator takes 

evidence from both parties and adopts an inquisitorial rather than adversarial 

approach.  

What is the outcome of an adjudication? 

Following the hearing, the Adjudicator issues a decision in writing. The remedies 

available to the Adjudicator are the same as those available to a tribunal e.g. 

awarding costs, financial compensation, reinstatement or re-engagement. 

Where the decision is accepted, it is enforceable. However, if the parties do not 

accept the decision, there would be an appeal right to the Tribunal system.4  

What are the benefits of adjudication? 

Adjudication offers finality and is a much quicker and less legalistic process than a 

full tribunal. Consequently, this will be a much more attractive option for both parties 

as it will be significantly cheaper.   

We strongly believe that the majority of claimants and respondents will accept a 

decision issued by an Adjudicator. The case has been heard by an experienced and 

independent professional and parties are likely to respect and accept the decision. 

The decision will be definitively worded and, crucially, liability will be clearly set out. 

In addition, the cost of appealing the case to the tribunal will be a considerable 

disincentive for parties continuing further. Consequently, employment adjudication 

will be the endpoint for most cases. 

 

 

 

  

                                                           
3
 In contrast Arbitration is heard in private. This could help encourage parties to seek to resolve the dispute 

through Arbitration rather than submitting a claim to the tribunal.  
4
 We note that an appeal right is available in the Rights Commissioner model. There is a more limited appeal 

right available in the Small Claims Court (where there is a mistake in law or a serious irregularity in the 

proceedings). However, only a small proportion of cases go forward to appeal in either forum, which 

demonstrates that such a model can offer sufficient finality.  
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3. B) Neutral Assessment 

The filtering mechanism directs more complex cases to Neutral Assessment.  

Types of cases possibly suitable for Neutral Assessment: 

- More complex cases involving unfair dismissal, breach of contract, breach of 

Working Time Regulations, etc. 

- Complex health and safety cases 

- Failure to pay remuneration under a protective award  

- Discrimination cases 

Any case deemed complex e.g. where there are many competing interests, several 

preliminary issues, a novel aspect of law, etc. 

What is Neutral Assessment? 

Our system adopts many of the features of Neutral Assessment set out in the current 

consultation. Parties receive an indication from an authoritative and impartial source 

as to the potential outcome of the case where it to proceed to a full hearing (3.54). 

This judicial ‘steer’ will compel parties to take a realistic view of their case and 

prospects, thus incentivizing parties to reach an agreement.  

In contrast to the current DEL proposal, we envisage Neutral Assessment to be 

compulsory to those assigned to it at the filter stage. 

The Neutral Assessment hearing has an investigative and participatory focus (3.63). 

Flexibility is a key feature of the Neutral Assessment hearing which will allow the 

Assessor to take an interventionist role e.g. to hone in on a particular aspect of the 

case, request parties provide particular information, etc.  

Who would provide Neutral Assessment? 

Unlike the DEL consultation proposals, we believe that the Tribunal should conduct 

Neutral Assessment rather than the LRA. We set out our rationale for this in 

response to question 15 of the consultation. 

The active case review pilot currently being developed by the Tribunal President and 

Vice President is a potential model. This appears to be working well and the Tribunal 

appears to keen to expand this approach: The Tribunal Secretary states that tribunal 

users can ‘expect an increased focus on earlier neutral review of claims/responses’ 



Law Centre response to DEL Employment Law Review consultation 2013 
 

7 
 

over the coming year.5 Thus our proposal sits well with the Tribunal’s current 

priorities and builds on existing expertise. 

How does the Assessor make a decision? 

Parties have an opportunity to provide a statement and any supporting 

documentation in advance of the hearing (3.62). The information is provided to the 

evaluator and to the other party and a hearing or ‘assessment session’ is a 

convened. 

The hearing is informal, confidential, impartial and brief (3.62). Parties are not 

required to air their whole case. Instead, the Assessor is tasked with isolating and 

focusing discussions on the central issues. 

What is the outcome of Neutral Assessment? 

Having heard the evidence, the Assessor issues an assessment in writing.  This is 

an indication of the potential outcome and includes an assessment of the merits of 

the case including appropriation of liability and perhaps an estimate of a likely award 

or an indication of the relevant Vento band. As the outcome is an indication rather 

than a decision, it is not binding on parties nor legally enforceable (3.55). 

The judicial steer afforded by Neutral Assessment will serve as a clear basis on 

which parties can meaningfully enter a mediation or conciliation process. However, if 

the parties do not agree to use mediation or conciliation the case will proceed to a 

full tribunal hearing. A specified timeframe will apply.  

If, during a Neutral Assessment hearing, it becomes apparent to the Assessor that a 

full tribunal hearing is necessary, then the Assessor can set the necessary directions 

in preparation for the hearing. Where appropriate, the Assessor may even proceed 

with the case e.g. by conducting a CMD or a deposit hearing or any other 

preparatory measure. Ensuring that a case can move seamlessly from Neutral 

Assessment to a Tribunal hearing is an effective use of tribunal resources. 

What are the benefits of Neutral Assessment? 

We believe that many cases, especially those involving unrepresented parties, 

currently ‘drift’ into tribunal hearings partly because parties simply do not have a 

realistic view of the merits of their case. Our system is designed to change this as it 

will give users a powerful ‘reality check’.  

                                                           
5
 OITFET Annual Report 2012/13, page 3 
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We anticipate that the majority of cases referred to Neutral Assessment will 

ultimately be resolved through an LRA service. Thus Neutral Assessment will help 

encourage uptake of LRA services. 

A Neutral Assessment hearing offers a much more flexible forum than a full tribunal 

hearing. Usual tribunal structures and systems (e.g. producing verbatim records) do 

not need to be adhered to and Chairs will be free to focus on the core issues of a 

particular case. 

4. Industrial Tribunal 

Under our proposed system, far fewer cases will go to a full hearing as the majority 

of cases will be resolved through Adjudication or other Alternative Dispute 

Resolution methods.  

If the case does proceed to a hearing, it will be heard by a Chair who had no 

involvement at either the Adjudication or Assessment stage.  

Access to advice 

Whatever the shape of the dispute resolution process that emerges from this 

consultation, access to advice is paramount. Access to independent advice is the oil 

that makes the whole process run smoothly.  

As we have consistently highlighted in the past,6  the legal costs involved in 

instructing a solicitor and running a case can be prohibitive. The consequence is a 

high number of unrepresented claimants and, to a lesser extent, respondents.7 This 

causes particular difficulties for the Tribunal: pleadings being poorly drafted, parties 

not understanding how to present their cases and, in the worst cases, parties 

fundamentally misunderstanding the law.8  This leads to needlessly protracted 

hearings. More importantly, cases fail to resolve at an early stage. Access to advice 

would ameliorate these difficulties.  

Additionally, we strongly believe that parties will be more receptive and amenable to 

LRA services if advised to do so by a trusted and partial representative. This would 

increase uptake of ADR. 

In reality, getting proper informed objective advice serves a similar purpose to 

Neutral Assessment: to give the parties a clear indication of their position and likely 

                                                           
6 Law Centre Response to 2012 Employment Law Review 
7 65% of claimants to the Industrial Tribunal and 62% to the Fair Employment Tribunal are 
unrepresented. 23% of respondents to the IT and 33% to the FET are unrepresented, while 
4% of claimants and 44% of respondents do not attend Industrial Tribunals at all. OITFET 
Annual Report 2012/13. 
8 See Grainne McKeever, ‘Supporting Tribunal Users’ (2011) and Grainne McKeever & Brian 

Thompson, ‘Redressing Users’ Disadvantage’ (2010) 
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prospects of success. The earlier employers and employees are given this steer, the 

better the prospects for preservation of good employment relations and successful 

ADR. The objective assessment/evaluation that specialised advice can give can 

have a significant impact in the early stages of a dispute where it is impractical to try 

to bring formal dispute resolution methods to bear. The Law Centre often advises 

callers to our advice line that their sense of grievance (however acutely felt) does not 

translate into an arguable claim. Without our advice, these callers might have 

proceeded to the Tribunal.  

Provision of expert, tailored advice for workers and small employers would make a 

significant contribution to the resolution of employment disputes in Northern Ireland.  

Although there would be an associated cost, we believe that there would be 

significant savings made as a result: in increased uptake of ADR; fewer Tribunal 

claims; and, where cases do proceed to the Tribunal, they would move through it 

more quickly. In short, increased advice provision would be beneficial to all 

stakeholders, including the Tribunal and DEL.  
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PART B 

Response to consultation document 

Notwithstanding our preference to the Law Centre proposal outlined above, we have 

responded where applicable to the consultation.  

1. If early conciliation (EC) is implemented, should it include a provision to 

‘stop the clock’, suspending the limitation period for lodging a tribunal 

claim? Please give reasons for your answer. 

 

In general, the Law Centre welcomes the concept of Early Conciliation. We are very 

much in favour of ADR efforts and believe that it is beneficial for parties to consider 

settling their dispute through conciliation before entering the tribunal process. Once 

legal proceedings are lodged, there can be an inexorable momentum towards the 

Tribunal as adversarial positions are entrenched.  

As presently crafted, we think the current proposal (particularly the “stop the clock” 

provision) is unduly complicated and could amount to a bar on access to justice as 

some claimants (especially unrepresented claimants) may find themselves out of 

time and therefore unable to access the tribunal.  Real problems could arise where, 

for example, a claimant’s ET1 might set out claims that the Respondent might argue 

were not referred to in the EC form.  Thus disputes could arise as to whether parts of 

a claimant’s case are time barred. There is a significant risk of satellite litigation if the 

scheme was implemented as proposed. 

We suggest that the only feasible way in which this system could operate fairly would 

be if the “stop the clock” provisions applies to all potential claims that could arise out 

of issues in an employment relationship in respect of which an application for EC has 

been made.  This simpler approach would provide certainty for both employer and 

worker and eliminate the risk of satellite litigation.  

Furthermore, we recommend that a system is put in place to ensure that any ET1 

form wrongly submitted to the Tribunal is automatically directed to the LRA. This is 

important because not all claimants will be aware of the new process and we 

envisage a situation where a claimant may submit an ET1 that is only just in time. If 

the Tribunal were to return the form to the claimant and inform her of the EC 

process, the claim could be out of time. Again, this would amount to a bar to justice. 

2. Your opinions are sought on: 

 unintended consequences that could arise if prospective claimants are 

required to give a brief description of the nature of the dispute(s) on the 

EC form; and 

 the other proposed contents of the EC form. 
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We do not think that a prospective claimant should be required to state the nature of 

their claim on the EC form. The form should be clear that the claimant need only 

provide a factual account. 

We agree with BIS that there is a danger that vulnerable or unrepresented claimants 

might not be able to accurately indicate all the potential claims on the EC form 

(3.18). For this reason, BIS does not propose to ask prospective claimants to state 

the nature of their claim on the EC form. We would encourage DEL to take the same 

approach.  

DEL anticipates that the contents on the EC form will have no bearing on the 

subsequent tribunal proceedings. However, we do not think this will be the case as, 

through the ‘stop the clock’ provisions, the EC process will inevitably affect the 

tribunal process with satellite litigation arising over whether or not an issue or cause 

of action had in fact been included in a claimant’s EC form.  Problems analogous 

with those that bedevilled the repealed statutory grievance procedure would be a 

clearly foreseeable result.  

As stated at response to question 1, we recommend that if a party applies for EC 

then the clock should stop in relation to all claims that might arise out of the 

employment relationship.  If this simpler approach is adopted, there is no need for 

prospective claimants to identify the nature of their potential claims. If the idea 

behind “stopping the clock” is to afford employers and employees some time and 

space to try to resolve their differences, we can see no harm or prejudice or reason 

for concern if all legal issues are frozen. 

3. Are there other jurisdictions in relation to which EC would be 

inappropriate; in particular categories of claim unlikely to settle in a four 

week period (e.g. discrimination claims)? Please give reasons for your 

views. 

On the contrary, we believe that discrimination claims should not be exempt from the 

EC requirement. Discrimination cases are often complex (and thereby costly) and 

many could benefit from a conciliatory intervention – especially where the 

employment relationship is on-going and a chance to preserve employment still 

exists. 

We agree that it may be difficult for some claims to settle in a four week period. 

However, rather than exclude such claims from Early Conciliation, we believe the 

correct approach would be ensure that there is scope for some flexibility around 

extending conciliation period where appropriate as the potential gain is so great. 

4. Please set out and explain your views on the proposed circumstances in 

which EC would not be appropriate. 

We are happy with the proposed circumstances with the exception of (b). We do not 

agree that EC should not apply where conciliation has already been requested or is 

being provided.  On the contrary, parties who have already come to conciliation 
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should benefit from an extension of time limits to afford maximum opportunity for 

them to resolve the issue without having to go down the tribunal route.  

5. Should hard copy EC forms receive a written acknowledgement? Please 

explain. 

Yes. It is very important that both parties receive a written acknowledgement. A 

dated letter from the LRA may be crucial if there is a subsequent dispute about 

whether the timeframes have been complied with. 

6. What should be considered ‘reasonable attempts’ to contact the parties 

in the first instance, and should the same approach be taken for both 

prospective claimants and prospective respondents? 

We think it would be reasonable for the Conciliation Officer to attempt to contact the 

parties using all the methods of communication that the party provided on the EC 

form e.g. telephone, postal address, email, etc. 

As a general principle, we think that the approach taken for respondents should 

mirror that for claimants. Therefore, the Conciliation Officer should take ‘reasonable 

attempts’ to contact both parties. 

7. What are your views on the proposed process for issuing EC 

certificates?  Should different or additional information be included? 

Should a certificate be issued even where all matters have been 

conciliated? 

The certificate should simply confirm that the EC stage has been completed. It 

should not include a summary of the issues.  Such approach is consistent with the 

more simplified EC provisions which we have set out above.  Accordingly, our 

preference is for the ACAS approach here (3.45). 

8. How should evidence of having completed EC be provided to OITFET 

and what form should it take? 

It appears that the simplest approach here would be for ET1 to be amended so that 

the claimant inserts the unique EC reference number provided by the Conciliation 

Officer. Equally, the form needs amending to identify those cases that are exempt 

from the EC certificate requirement. 

9. Is the proposed approach to handling EC requests from prospective 

respondents appropriate? Should respondents be permitted to provide 

information by other means e.g. telephone? 

No. As we have outlined above, we think the process for respondents should, as far 

as possible, mirror the process for claimants. Therefore respondents should not be 

permitted to provide information by telephone unless this option is also available to 

claimants.  

10. Please give your views on the proposed EC process as a whole. If any, 

what alternatives should the Department consider? 
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As above, we welcome the proposed EC process, which will hopefully encourage 

parties to consider conciliation at the earliest opportunity and crystallise any potential 

for settlement that may still exist. 

However, our support for this proposal is subject to two caveats: 

a) That the ‘stop the clock’ provision applies to any potential claims that might 

arise out of the employment relationship once EC has been triggered; and 

b) That there is no requirement on the claimant to identify or set out their claim in 

the EC form. 

 

11. Should neutral assessment only be available where the LRA believes 

that the requesting parties have already made good faith efforts to 

resolve their dispute? 

No. The Law Centre strongly believes that neutral assessment should be mandatory  

and, for the reasons set out in Answer 15, that Neutral Assessment should be 

conducted by a Tribunal Chairperson. 

While parties who are voluntarily engaging in conciliation should be provided with all 

possible assistance and encouragement, such parties should not be the focus of 

Neutral Assessment.  If  this stage is going to effectively reduce the number of 

claims going before the tribunal for hearing, the target group must be parties who are 

not voluntarily engaging in conciliation and not receptive to other forms of ADR.   

A key problem that the Law Centre has previously highlighted is that parties are 

often ignorant about the merit of certain aspects of their case (whether it be a 

claimant persisting with a weak claim or a respondent defending a case when they 

have clearly acted unlawfully).  In the absence of a trusted third party giving an 

informed view on her actions, a party can become entrenched in the belief that she 

or he is in the right and be totally closed to any suggestion otherwise. Thus the 

tribunal has to hear cases which should never have reached hearing.  This will 

continue to be a serious problem until resources are provided to ensure claimants 

and respondents who cannot afford to pay for legal advice or representation are 

given access to good quality, tailored advice at an early stage in the process.   

Given that it is ignorance of the law and/or the tribunal process that is often the key 

obstacle to cases resolving, we welcome any initiative that will provide parties with a 

truly impartial, informed and authoritative view on the merits of a case.  There are 

few claims or defences that are 100% unassailable.  In the majority of cases both the 

claimant and the respondent will have strong points and weak points but each tend 

to focus only on the strong point.  It is when both sides become aware of their 

weaker arguments that resolution through conciliation or mediation becomes a real 

possibility. A mandatory process would ensure that all parties are compelled to take 

a realistic view of the merits and weaknesses of their argument. This will serve as a 

powerful ‘reality check’ and will help focus the minds of parties and, where 
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applicable, their representatives. Following Neutral Assessment, we believe that 

many parties will resolve their differences either through a private settlement or 

through a LRA service. We anticipate a considerable reduction in cases going to a 

tribunal hearing post neutral assessment.  

To make the most of the opportunity afforded by Neutral Assessment, we urge DEL 

to make it a mandatory part of the dispute resolution process. 

12. Should neutral assessment in writing be available as an option? 

We believe that there should be flexibility built in to how Neutral Assessment is 

offered so that the process is conducted in a manner which is proportionate to the 

complexity of the particular case.  Our preference is for Neutral Assessment to be 

conducted as a hearing. However, if both parties agree, it might be sensible for this 

to be a paper exercise in some cases.  

13. What are your views on the proposed focus and content of the Neutral 

Assessment process? 

We strongly agree that neutral assessment should have an investigative and 

participatory focus rather than an adversarial approach.  

However, we do not agree that the parties should be required to provide written 

submissions, expert reports or engage in other preparations (such as identifying 

case law) specifically for the neutral assessment hearing (as proposed in paragraph 

3.60).  To require such further documentation and preparation is introducing a further 

layer of complexity and legality to the process when, in fact, we would see Neutral 

Assessment as part of a move towards simplification of the tribunal process.  Parties 

should be free to submit information but it should not be a requirement. 

Neutral assessment should be kept to one ‘session’ which should be conducted in a 

relatively informal manner. Crucially, the process should be afforded flexibility so that 

assessors are free to adopt an inquisitorial approach and hone in on particular 

aspects of the case, request more information from parties, etc. This is not a full 

tribunal hearing and therefore parties should not be asked to air their whole case. 

Instead, the assessor should be tasked with isolating and focussing discussions on 

the central issues. 

We also suggest, that while parties may have legal representation at Neutral 

Assessment, the individual claimants and respondents are strongly encouraged to 

attend. This ensures that all those involved benefit from the process. 

The assessment should include a summary of the merits of the case including 

appropriation of liability. The assessment should include an estimate of the likely 

award and, in discrimination cases, an indication of the relevant Vento band. 

14. The Department would welcome views on whether and to what extent 

Neutral Assessment should be in confidence. 
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We believe that this should be a private process between parties. The session 

should therefore be confidential. If the case proceeds to a hearing, the assessment 

should not be admissible.  

We believe that the real value of Neutral Assessment is for the parties to hear 

directly from a Tribunal Chair a view on the merits of their case.  We believe that the 

authority of the Chair is such that a view expressed in Neutral Assessment would, in 

most cases, be sufficient to motivate a party to re-evaluate the merit of their case 

and take a more realistic view.  

15. The Department is inviting views on the proposed neutral assessment 

model which, like the LRA’s arbitration arrangements, would be unique 

to Northern Ireland. What advantages and disadvantages does the 

proposal have, and how could it be improved? 

As outlined in response to question 11, we strongly support the neutral assessment 

proposal. However, for the reasons we have set out at Answer 11, to be effective, 

Neutral Assessment must be mandatory. 

In addition, we think Neutral Assessment should be conducted by the Tribunal rather 

than the LRA. There was some degree of consensus on this particular point at the 

recent Legal Island consultation event. Attendees were concerned that the LRA’s 

neutrality could risk being compromised were it to deliver this service. The Law 

Centre strongly endorses this view and believes that it makes good sense for Neutral 

Assessment to be conducted by the Tribunal for the following reasons: 

a) It safeguards the LRA’s impartial reputation and recognises that it serves a 

unique function which is valued by all parties. 

b) There is a precedent - and maybe an appetite - within the Tribunal for 

performing this sort of role.  The Tribunal is currently running a pilot of active 

case reviews which closely resembles Neutral Assessment and we 

understand from recent feedback from the President of the Tribunal that the 

pilot is going very well. We believe that it makes sense to build on and expand 

this existing service rather than investing in a new service: tribunal chairmen 

would require minimal training to conduct Neutral Assessment as much of this 

process reflects what is already being done in Case Management Discussions 

in discrimination cases 

c) A further benefit of integrating Neutral Assessment into the tribunal process is 

that, in cases where this method is not appropriate (due to the need for the 

evidence to be fully aired at a hearing) the Chairmen could go then move 

straight on to conduct a CMD or deposit hearing or take any other preparatory 

step. 

d) Users may consider an assessment delivered by a Tribunal Chair to be more 

authoritative than one delivered by an LRA arbitrator as the assessment will 

more closely resemble a Tribunal outcome. Parties will have their ‘day in 
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court’ and likely to accept a judicial steer, hence maximising potential for 

settlement.  

Our final comment on neutral assessment is that, to be properly effective, it must 

take place post-claim once the issues have been sufficiently set out in the claim and 

response to allow judicial evaluation to take place. Objective evaluation at an earlier 

stage would be more effectively and practically delivered through the provision of 

specialist advice.  

16. If introduced, what form should a subsidy scheme take and how should 

it be targeted? 

We agree that there is a need to embed good practice by raising awareness 

amongst SMEs of the benefits of having in place good employment rights/relations 

systems. Accordingly, we support the idea of bespoke support for SMEs. 

We do not think that this initiative, however laudable, is a substitute for affordable 

advice. See our comments in Part A. In addition, it remains the case that it is 

employees and workers, who are, predominantly, less able to afford advice and 

representation and who are in most urgent need of such assistance.   

17. The Department would welcome practical suggestions on how 

information can be more effectively communicated to small employers 

so that they better understand the options open to them in dealing with 

employment rights/relations issues. 

Notwithstanding our support for any measure that promotes good practice, we think 

the real ‘elephant in the room’ for SMEs is the lack of affordable advice. See our 

response to question 16. 

18. If subsidised mediation is trialled, how might be best be targeted to 

maximise coverage and effectiveness? 

We agree with the policy intent of developing mediation. However, we think that this 

would be best promoted through the LRA. 

19. Should the LRA proactively offer its services to respondents who have 

lost a tribunal case? If so, given the likely sensitivities, what approach 

should the Agency adopt? 

This is a good idea. 

20. Northern Ireland has, for the most part, maintained the same unfair 

dismissal qualifying period as Great Britain.  Do you consider that 

retaining parity in this area is desirable, considering that employment 

law is devolved to the Northern Ireland Assembly? Please give reasons 

for your answer. 

The Law Centre urges DEL to maintain the current unfair dismissal qualifying period. 

We believe that the starting point for consideration of this question should be to look 
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at the fundamental reasons why protection from unfair dismissal is seen as an 

essential element of social policy. In modern society a person’s employment is of 

such importance that it can be central to their identity. Loss of employment can have 

a devastating effect on a career, and family life, with wide repercussions. That being 

so, we believe that there would need to be powerful reasons to deprive employees of 

an entitlement to basic procedural fairness. Such reasons must be more than 

speculative -  they would need to be based on concrete justification that is objectively 

verifiable.  

The Unfair Dismissal procedure is not overly onerous for employers: it only requires 

them to follow a fair, due process. The reasonableness of an employer’s decision to 

dismiss is assessed against the standard of a “band of reasonable responses", thus 

affording employers a significant degree of latitude.  

We would also highlight that the probation period for most employees tends to be in 

the region of three to six months and usually less than nine. This reflects the fact that 

employers recognize that it is usually apparent within some months whether or not 

an employee has the skills and abilities for the job and is otherwise suitable for that 

employer.  It seems wholly improbable that an employer needs more than 12 months 

to know whether the employee is suitable or not for the job.  

Once an employee has passed the one year mark, the only “impediment” to an 

employer who wishes to terminate the employment relationship is that such 

termination be for a fair reason and that the employer behaves reasonably.  The 

requirement to follow a basic fair procedure should ensure that any decision is based 

on consideration of all the evidence rather than an arbitrary or knee-jerk response. 

Fair and reasonable treatment of employees is fundamental to the employment 

relationship.  Arbitrary and unfair treatment undermines employment relations (not 

just with the specific employee but among other employees who observe such 

behaviour).  We believe that an extension of unfair dismissal qualifying period would 

serve to encourage poor employment practice among employers and this would be 

detrimental to employment relations generally.  Poor morale among a workforce is 

not good for an employer and is not good for business.  

We welcome DEL’s commitment to evidence-based policy making. We note that 

some employer organisations representatives are concerned that a different 

qualifying period in NI might create a harmful ‘perception’ about doing business here. 

However, this is far from a consistent position amongst large employers.  At the 

recent Legal Island event, representatives of large multi-national companies 

expressed the view that the unfair dismissal qualifying period would have very little 

impact on any decision where to invest. They are much more likely to be swayed by 

factors such as supporting infrastructure. Large companies that already operate in 

multiple jurisdictions are used to variations in local employment legislation. We feel 

strongly that the existence of a ‘perception’ should not form the rationale for such a 

significant change in the law. Furthermore, we note that there is a risk that an 

extended qualifying period may result in unfair discrimination on the basis of age and 
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sex. If such discrimination is alleged, equality legislation demands that there is a 

‘objective justification’ for a difference in treatment/impact. Quite simply, a 

speculative ‘perception’ would not be sufficient for equality law purposes.  

As noted in the consultation paper, workers in the UK face a considerably longer 

qualifying period than the majority of the OECD countries and that was before any 

extension to 2 years. This means that workers in the UK face considerably more 

uncertainty and instability. 

An extension of the qualifying period will have the greatest effect on, and be most 

detrimental for, young people, who are already bearing the brunt of economic 

recession.9 We do not believe that adding to the difficulties facing new employees is 

justified. 

21. Do you have any comments on the Department’s labour market 

analysis? 

No comment.  

22. Do you have any alternative sources of quantitative data which could be 

considered by the Department? 

No 

 

23. Do you have any comments on the Department’s finding that it is very 

difficult to estimate the contribution of the unfair dismissal qualifying 

period on employment growth? 

See response to question 21. 

We would also like to highlight comments from Chartered Institute of Personnel and 

Development Chief Economist John Philpott, 

Increasing the qualifying period for obtaining unfair dismissal rights thus runs 

the risk of reinforcing a hire and fire culture in UK workplaces which would be 

detrimental to fostering a culture of genuine engagement and trust between 

employers and their staff and potentially harmful to the long-run performance 

of the UK economy. Although the policy change will undoubtedly be 

welcomed by the de-regulation lobby, it isn’t the way to boost business.10  

 

24. Do you have any further quantitative information to prove a causal link 

between the unfair dismissal qualifying period and employment growth? 

No  

                                                           
9 See the Equality Commission’s publication, ‘Employment Inequalities in an Economic 
Downturn’ (July 2010). These findings have been confirmed in subsequent reports. 
10 CPID press release 03/10/2011 accessible  here: http://www.cipd.co.uk/pressoffice/press-
releases/questionable-merit-watering.aspx  

http://www.cipd.co.uk/pressoffice/press-releases/questionable-merit-watering.aspx
http://www.cipd.co.uk/pressoffice/press-releases/questionable-merit-watering.aspx
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25. Do you have any comments on the Department’s analysis regarding the 

contribution of the unfair dismissal qualifying period on inward 

investment? 

We would reiterate that even with a one year qualifying period, NI would still rank as 

“lightly regulated” in terms of employment regulation compared to the majority of 

other EU countries. 

26. Do you have any further quantitative information to prove a causal link 

between the unfair dismissal qualifying period and levels of inward 

investment? 

No comment. 

27. Do you have any comments on the Department’s finding that it is very 

difficult to estimate the contribution of the unfair dismissal qualifying 

period on claims to Tribunal? 

We note that the Department is aware of that increasing the qualifying period could 

result in an increased number of claims in respect of discrimination (5.28). We share 

this concern. We believe that a worker who believes that she has been unfairly 

dismissed and who does not qualify for unfair dismissal but who has a strong sense 

of grievance is likely to look for alternative routes into the Tribunal. Discrimination is 

one such route and therefore we would anticipate an increase in claims on the basis 

that the dismissal (or selection for redundancy) was made on grounds of religion, 

political opinion, sex, race, etc. It is our experience that discrimination claims are 

more complex and take more resources to resolve than unfair dismissal claims  and 

present particular risks in terms of potential adverse publicity for employers. An 

increase in such cases would place additional demands on the Tribunal system and 

would result in significant costs to the public purse. Furthermore, in Northern Ireland, 

there is a particular danger that an increase in discrimination claims could lead to a 

resurgence in the number of highly socially divisive fair employment claims, which in 

recent years have been on the wane. 

We would also emphasise that our hope is that this consultation will serve as an 

opportunity for all stakeholders to work on building the best possible model of 

employment relations.   Thus, the reduction of Tribunal claims should not be an end 

in itself, particularly if this is only achieved by depriving workers of their rights and/or 

creating barriers for access to justice.  The Law Centre believes that the focus 

should be on encouraging employers and workers in good employment practice and 

creating a forum for the resolution of disputes that is focused on fostering good 

relations rather than setting down battle lines.  Improved dispute resolution and 

increased use of ADR will cause the number of Tribunal claims to fall as a result of 

parties not needing to go to Tribunal. 

28. Do you have any further quantitative information to prove a causal link 

between the unfair dismissal qualifying period and claims to tribunal? 

No 



Law Centre response to DEL Employment Law Review consultation 2013 
 

20 
 

29. Should the unfair dismissal qualifying period remain at one year?  

Please provide reasons for your response. 

Yes. See response to question 20. 

 

30. Should the unfair dismissal qualifying period be increased to two years? 

Please provide reasons for your response. 

No. 

 

31. Should the unfair dismissal qualifying period be increased to two years 

for employees in SMEs? Please provide reasons for your response. 

No.  SMEs should be supported and encouraged towards applying best practice in 

employment relations.  Extending the qualifying period for SMEs only would send out 

a negative message that SMEs are somehow “exempt” from good practice. It is 

notable that the qualification period for unfair dismissal is not a priority for SMEs 

according to the Department’s own research.11 

 

32. If you support his option, how should ‘SME’ be defined in legislation? 

No comment. 

 

33. Should the unfair dismissal qualifying period be increased to two years 

for new start employees? Please provide reasons for your response. 

We are not sure what this refers to.  If it refers to employees who are in their first 

jobs then we believe such a policy could be challenged on grounds of age 

discrimination and we do not believe that any such discriminatory policy could be 

objectively justified. 

 

34. Should the unfair dismissal qualifying period be increased to two years 

for employees in inward investor companies?  Please provide reasons 

for your response. 

No. All companies should be supported and encouraged in applying best practice in 

employment relations.  Extending the qualifying period for inward investment 

companies only would send out a negative message that they are somehow 

“exempt” from good practice.  In addition, potential employees might be deterred 

from applying for jobs in companies where they would have less employment 

protection. 

 
                                                           
11

 DEL Research into Employment Rights and  Support for SMEs survey 
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35. If you support this option, how should ‘inward investor companies’ be 

defined in legislation? 

No comment. 

 

36. Should the unfair dismissal qualifying period be increased to two years 

for employees in start-up businesses?  Please provide reasons for your 

response. 

No. 

We reiterate what we said in response to question 34: extending the qualifying 

period for some types of companies would send out a negative message. 

 

37. If you support this option, how should ‘start-up business’ be defined in 

legislation? 

No comment. 

38. Should the unfair dismissal qualifying period remain at one year for all 

potentially unfair dismissal reasons, with the exception of redundancy, 

which could be extended to two years?  Please provide reasons for your 

response. 

No this would be unworkable.  Such a proposal would result in significant satellite 

litigation arising from issues as to whether the reason for dismissal was redundancy. 

 

39. What is your favoured option from the list provided? 

Retaining the one year qualifying period for unfair dismissal. 

 

40. Do you have any alternative options for consideration?  Please support 

any new options with available quantitative evidence. 

No comment. 

 

41. Is there evidence of unrealistic expectations about tribunal awards in 

unfair dismissal cases and, if so, how can these be addressed? 

In our experience, many claimants and respondents who cannot access legal advice 

are ignorant about many aspects of the tribunal process including levels of 

compensation. We do not think though that claimants tend to have unrealistically 

high expectations in respect of potential compensation.  Rather, the majority of 

people we advise on our advice line were in low paid work prior to losing their jobs 

and are usually in severe financial difficulty as a result of their loss of employment.  
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The motivation for issuing proceedings is, of course, often partly financial in that they 

desperately need to replace the loss of salary but an unfair dismissal claim is not, in 

our experience, viewed by claimants as some sort of potential “lottery win”.   

Although unfair dismissal awards tend to be modest, for the employees we advise an 

award of, say, £4,000 to £5,000 has a significant impact on their lives.  However, we 

would also emphasise that the majority of people we advise have suffered serious 

hurt due to unfair loss of work and the need to clear their name or have a declaration 

that the employer has acted unlawfully is a significant factor behind many claims. 

A related issue here is the non-payment of tribunal awards. Recent BIS research in 

GB reveals that only half of claimants receive their awards in full and that more than 

a third receive no money at all, even after, in some cases, enforcement action has 

taken place.12 Therefore, unfortunately but realistically, a claimant should perhaps 

have an expectation of receiving nothing at all. The Law Centre views the non-

payment of tribunal awards as a serious problem and one that threatens to 

completely undermine confidence in the tribunal system delivering justice. See Part 

C. 

 

42. What are the potential benefits and drawbacks of introducing a 12 

month pay cap on the compensatory award for unfair dismissal? 

We do not support this proposal.  

Introducing a 12 month pay cap could have a disproportionate impact on groups of 

workers who may find it hard to get another job. This includes older workers close to 

retirement as well as disabled workers. In addition, we understand that the cap will 

not apply in discrimination claims (or whistleblowing or some health & safety 

reasons).  This may result in claimants seeking to present the case as a 

discrimination case (see our response to question 27, above). 

Placing a 12 month cap on compensation would be particularly unjust in the context 

of the current recession when people struggle to find work.  Where a person is 

looking for work under the shadow of having been dismissed from previous 

employment, the struggle to find work can be even harder.   

We would reiterate that awards in unfair dismissal are usually very modest and 

certainly do not constitute some kind of windfall for successful claimants.  The 

compensatory award for unfair dismissal reimburses successful claimants for the 

economic loss they have incurred as a result of their unfair treatment.  The courts 

have confirmed that the statutory scheme was not intended to compensate claimants 

for the manner in which the dismissal was effected.  Thus claimants cannot claim 

compensation for any hurt or distress caused by an unfair dismissal.  We do not 

propose to challenge the merits of this clear statutory position in this consultation.  

However, we wish to emphasise the importance of ensuring that the tribunal process 

                                                           
12

 BIS, ‘Payment of Tribunal Awards’ (2013) 
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recognises the serious implications that an unfair dismissal can have on people and 

that it ensures that people are compensated fully for the economic loss they suffer.  

Not all unfair dismissals give rise hurt or distress; some claims may arise from 

breaches of the statutory procedures where dismissal might otherwise have been 

dealt with fairly. However, we deal with a lot of people for whom an unfair dismissal 

has had a traumatic and, for some, devastating impact. Loss of a job, particularly 

under a cloud of an unfounded allegation of misconduct or poor performance can 

have a severe psychological impact on a person and can also impact on that 

person’s future prospects of meaningful employment.   

The law should allow people to gain full redress for the loss they suffer as a result of 

an unfair dismissal and, in doing, so recognise the serious nature of the breach.  

Restricting the potential compensation to 12 month’s pay would undermine this 

message. 

 

43. Should the overall cap on unfair dismissal (currently £74,200) be 

reviewed? Why? 

We strongly disagree with this suggestion for the reasons set out at Q. 42 above.  

Although the majority of Law Centre clients and people we advise on our advice line 

are unlikely to be affected by an adjustment to the overall cap on unfair dismissal (as 

they tend to be on low incomes) we see no justification for a measure that would 

effectively penalise higher earning employee.  If an employee has been unfairly 

dismissed, then she or he has a right to be compensated for all the economic loss 

suffered as a result of the employer’s unlawful actions.  

At a recent consultation event, a leading employer representative argued in favour of 

a cap, suggesting that employers who ‘don’t have time to follow unfair dismissal 

procedures’ should know in advance what the maximum award against them could 

be. We strongly object to such reasoning as it undermines a raft of procedures and 

protections which, over time, have been carefully considered by DEL and elected 

representatives and enshrined into legislation and statutory guidance. We believe 

that such an approach also ignores the serious consequences that can follow for 

employees who are victims of unfair dismissal.   As stated above, the compensation 

for unfair dismissal is a limited remedy and we oppose any steps which might further 

restrict the remedy – particularly as this would effectively be sending out a message 

that the unlawful practice of unfair dismissal is not viewed as a particularly serious 

matter.  

 

44. Should the Department consider any other possibilities in relation to 

unfair dismissal awards? 

No comment. 
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45. Do you agree with DEL’s overall approach to the rules on Collective 

Redundancy consultation? 

 

We do not think the case is made for needing to change the framework governing 

collective redundancies in Northern Ireland should change. 

We note that the consultation document compares Northern Ireland’s collective 

redundancy time frames to other jurisdictions. On the face of it, it seems that NI’s 90 

days is much longer than in other countries. However, these timefames do not take 

into account the fact that many of the other countries have Work Councils which do a 

lot of preparatory work and negotiation before the official redundancy period begins. 

However, our key concern about the current redundancy process is the quality of the 

consultation. We note that employers are under an obligation to consult with a view 

to reaching agreement.13 However, in reality, decisions are often taken in advance 

and therefore there is limited scope for meaningful input from staff members or their 

union representatives.  

46. If the 90-day minimum period is to be replaced, then which of the 

proposed options should replace it? Are there any other options which 

the Department should consider? Please explain why you think your 

choice would better deliver DEL’s aims than the alternative option. 

We believe that the current period should be retained. 

47. Do you agree with the Department’s proposals to address issues 

regarding the meaning of ‘establishment’ in guidance? Please provide 

comments to support your answer. 

We understand that the Tribunal has made a referral to ECJ requesting clarification 

on the meaning of ‘establishment’ (Lyttle v Bluebird UK Bidco Ltd) and that the Court 

of Appeal  in England is also considering the issue in the cases of USDAW v Ethel 

Austin.  We are hopeful that clarification will come from these referrals.   

The Law Centre believes that the decision of the EAT in USDAW v Ethel Austin Ltd14 

was correct and that the phrase “at one establishment” should be deleted from Art 

216 of the 1996 Order so that the collective consultation obligations are triggered 

once 20 or more employees are to be made redundant within a 90 day period 

irrespective of where such employees are located.  

We believe that such approach is in accordance with the CJEU’s views in 

Chartopoiia AE – v – Panagiotidis and others so that any interpretation of the 

Directive by member states does not lead to the exclusion of categories of workers 

from the protection intended by the Directive. 

                                                           
13

 Directive on Collective Redundancies (EC98/56) and ECJ Junk case 
14

 [2013] IRLR 686 
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48. Do you consider that the inclusion of fixed term employees in collective 

redundancy consultations represents ‘gold plating’ of the Directive? 

No. We think that fixed term contracts should remain within the scope of the 

collective redundancy rules. Excluding fixed term contracts risks creating uncertainty 

for employers, unions and employees.  

 

49. Do you believe that a legislative amendment in a similar vein to Great 

Britain, should be taken forward to address issues around fixed term 

employees or can the issue be addressed in guidance? 

We believe that the position under caselaw as to the applicability of collective 

consultation obligations to the termination of fixed-term contracts is clear but we 

would not oppose legislative amendments for further clarity. 

 

50. Have we got the balance right between what is for statute, and what is 

contained in Departmental guidance and a Code of Practice? 

No comment. 

 

51. Do you consider that a Northern Ireland version of the Great Britain 

Code of Practice will be adequate for Northern Ireland purposes? How 

can we ensure the Code of Practice helps deliver the necessary culture 

change? 

No comment.  

 

52. Are there other non-legislative approaches that could assist – e.g. 

training? If yes, please explain what other approaches you consider 

appropriate. 

No comment. 

 

53. Has DEL correctly identified the impacts of the proposed policies? If you 

have any evidence relating to possible impacts we would be happy to 

receive it. 

No comment. 

54. If you have been involved in a Collective Redundancy consultation in 

the last five years, how long did it take to reach agreement? 

No we have not been involved as employees affected tend to be in trade unions and 

therefore do not fall within our remit. 
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55. If you have carried out a Collective Redundancy consultation in the last 

five years, what effect, if any, did it have on your regular business 

during this time? 

No comment 

56. Do compromise agreements currently work in practice in Northern 

Ireland? 

In our view, they are working. 

 

57. Are compromise agreements widely used in Northern Ireland? 

We are not in a position to comment on how widely used compromise agreements 

are used outside of our own practice.  We would tend to use LRA conciliated 

agreements in the majority of cases but we would use compromise agreements 

particularly in the following instances: 

- where the parties want to stay proceedings pending implementation of 

settlement terms; and 

- where the employer is in potential financial difficulty (thus we would seek to 

stay proceedings to ensure payment of, say, redundancy is made).  Given 

that the Redundancy Payment Service will not make a payment for 

redundancy payment on foot of a conciliated agreement, it is important that 

claimants still have access to the Tribunal in case the Respondent reneges on 

payment. 

 

58. Should any change be made to the process/conditions of compromise 

agreements as currently used? 

No comment. 

 

59. Should compromise agreements be allowed to contain ‘non-compete’ 

and confidentiality clauses? 

Compromise agreements can lawfully include various types of restrictive covenants 

including non-competition, non-solicitation, non-poaching, etc. Given the strict 

requirements for independent legal advice on compromise agreements we believe 

that parties should have the freedom to agree terms of a compromise agreement. 

We recognise that confidentiality clauses are problematic for DEL because they 

reduce the Department’s ability to know the nature of disputes, keep accurate 

statistics, etc. However, ultimately, confidentiality clauses are a matter for negotiation 

between parties and we do not think this will change.  
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60. Should the term ‘compromise agreement’ be changed, perhaps to 

‘settlement agreement’? 

No comment 

 

61. Should Northern Ireland simply maintain parity with Great Britain? 

The law in respect of compromise agreements in NI is well understood and we are 

not aware of specific problems that would give rise to a need for new legislation or 

guidance.  The new legislation and Code of Practice in GB does not, in our view, 

provide further clarity either on the status of pre-settlement negotiations nor on the 

purpose of compromise agreements. 

 

62. Should an employer be able to make an offer to terminate an employee’s 

contract in the absence of a formal dispute? 

No, we strongly object to the concept of ‘protected conversations’, which we feel flies 

in the face of good employment practice. We reaffirm the comments we made last 

year on this matter:15  

 The Law Centre is opposed to the introduction of protected conversations. 

Given that parties in an employment dispute are already free to have ‘without 

prejudice’ conversations  if a dispute is ongoing and that employers are 

entitled to have conversations with their employees about poor performance 

or other workplace issues using existing procedures, it is not clear what is 

new about this proposal.  We see no justification for extending the current 

rules around ‘without prejudice’ discussions.  

In reality, this proposal, as with “no-fault” dismissals seeks to circumvent 

existing good employment practice for no good reason. If valid capability, 

performance or disciplinary concerns exist, then an employer can fairly 

terminate the contract under existing unfair dismissal law.  

We believe that “protected conversations” would destroy all trust and 

confidence within an employment relationship. Indeed, the idea of protected 

conversations is inherently pernicious, removing any due process from the 

exchange between worker and employer.  

We note that, following considerable public opposition, the proposed 

amendment to the GB Employment Rights Act 1996, in connection with any 

offer made or discussions held before termination of employment will now 

apply only to unfair dismissal claims and not to claims of discrimination, 

automatic unfair dismissal or breaches of contract.  Again, as employees 

                                                           
15 Law Centre response to Employment Law Discussion paper  2012. See 
www.lawcentreni.org  

http://www.lawcentreni.org/
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could refer to any such discussions in the context of these claims, the GB 

amendment is likely to have very limited effect. 

We take the view that the concept is essentially a short cut from due process. The 

disciplinary and capability procedures permit employers to lawfully terminate an 

employment relationship and do so in an above-board manner that allows all issues 

to be properly ventilated and considered. It is important to recognise that 

employment legislation and case-law emphasise the importance of proper processes 

for very good reasons. They ensure basic procedural fairness for the employee, but 

also ensure that employers make decisions that are based on awareness of all the 

facts, preventing mistakes being made with snap judgements. Anything that seeks to 

circumvent due process should therefore require powerful justification, but the 

concept of protected conversations seems only to have the convenience of impatient 

employers, who cannot be bothered to follow due process,  in its favour.   

The Law Centre has represented and advised clients in several cases where an 

approach of this type has been made to an employee without any formal processes 

having commenced, and in our experience it always ends badly.  

The Law Centre has recently assisted in a case where an employee, who was off on 

sick leave was threatened with disciplinary action if he did not accept a financial offer 

and leave the employment. We advised the client to lodge a grievance, whereupon 

the employer immediately commenced the disciplinary action against him that had 

been threatened. Following considerable acrimonious correspondence, the case 

settled.  Understandably, employees in this position are upset by such practice and, 

feel that they are being pushed out the door.  

This case did not go to the Tribunal, however, if it had done, and if the employer had 

been able to use the cloak of a “protected conversation”, the employee would not 

have been able to highlight the fact the disciplinary action was being brought for an 

ulterior motive. The employee would have been prevented from putting their side of 

the story across and any resulting Tribunal decision would not have been based on 

all the facts. We urge DEL to note that the outcome in such cases would be unjust 

and skewed.  In addition, we believe that the concept of “protected conversations” 

would give rise to significant satellite litigation. 

The best way for employers and employees to have ‘open and frank conversations 

with each other’ (5.94) is for a company to foster an open culture that allows 

employees to discuss their plans with their employers. This would facilitate forward 

workforce discussions and would clearly benefit employers and business. We 

believe that a key focus of this review should be on how employment practice in 

Northern Ireland can be improved; accordingly, we would caution against the 

introduction of any measure that would encourage poor practice. 
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63. In what circumstances should it be possible for an employer to make an 

offer of settlement to an employee to end the employment relationship? 

Examples could include attendance, conduct, performance, retirement, 

workforce planning, etc. 

We believe that the existing law around “without prejudice” discussions is adequate 

to allow parties who wish to come to a compromise (rather than follow grievance, 

disciplinary or dismissal procedures) to do so.  However, a culture of good 

employment relations should be focused on encouraging above board, open 

discussions between employers and workers, rather than encouraging a practice of 

“behind the scenes” payments “to make problems go away”.  Without prejudice 

resolution of disputes should remain a limited practice when there are good reasons 

why the parties cannot otherwise find resolution.   

64. Should the inadmissibility principle be extended to negotiations leading 

to termination of employment where no dispute exists? 

No – see answer 63. We strongly believe that “without prejudice” discussions should 

remain limited to circumstances where there is a dispute and the parties cannot 

otherwise find resolution.  We do not believe the Government should be encouraging 

the practice. 

 

65. Should the protection apply in respect of potential unfair dismissal 

claims only, or in other circumstances? 

See above 62-64. 

 

66. What are the equality/discrimination risks in creating a system of 

inadmissible offers of settlement? 

See above 62-64. 

 

67. BIS has stated that if an employer wants information about an 

individual’s plans for workforce planning purposes (e.g. retirement), 

they are already able to ask in an open and trusting management 

conversation.  Is this your understanding of the law after the abolition of 

the default retirement age? 

Yes. 

68. If such a system was to be introduced, should it be underpinned by 

legislation, or a Code of Practice, or by guidance, or a combination of 

these? 

See above 62-64. 
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69. What safeguards should be enacted to ensure that the rights of parties 

to these negotiations are protected? (An example may include 

withdrawing inadmissibility on grounds of improper behaviour. Please 

provide suggestions on any definitions required). 

See above 62-64. 

 

70. How do we ensure that there is an equal balance of power between 

employers and employees in settlement negotiations? 

 

See answers 62, 63 & 64. We do not think that there is much DEL can do to ‘ensure’ 

an equal balance of power by introducing a “protected conversation”. Such 

conversations are the antithesis of equality as they will much reduce an individual’s 

right to make a claim to the tribunal.  

 

71. How do we avoid satellite litigation? 

It appears to us that the concept of “protected conversations” invites satellite 

litigation not least on the different interpretations of “improper behaviour” and 

“unambiguous impropriety”. 

 

72. Do you agree that Parkins -v- Sodexho created a loophole in the law on 

Public Interest Disclosure, to the effect that a worker could make a 

protected disclosure on matters related to his/her personal work 

contract? 

Yes. 

 

73. If you consider that a loophole exists, do you agree that it should be 

closed in Northern Ireland, by means of amendment to the Public 

Interest Disclosure (Northern Ireland) Order 1998? 

We recognise that the purpose behind the legislation was to cover whistleblowing; 

accordingly, it may be appropriate to close this loophole. 

 

74. Do you consider that a reasonable worker could determine what might 

be in the public interest for disclosure purposes? 

Yes.  
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75. Do you consider that closing the loophole could inhibit employees from 

making important disclosures about wrongdoing? 

No, we do not believe this to be a risk. 

 

76. Do you agree that Northern Ireland Public Interest Disclosure legislation 

should be amended to allow protected disclosures to be made otherwise 

than ‘in good faith’? Please provide reasons for your answer. 

Yes we agree that the legislation should be amended to this effect as we believe it 

would encourage whistleblowing. 

The important public policy aim is to expose malpractice and institutional abuses. 

Thus, the emphasis of Public Interest Disclosure legislation should be on ensuring 

that workers feel protected when highlighting malpractice so as to ensure that 

regulatory bodies can take the necessary remedying action. The motivation of the 

employee is irrelevant if the public interest is protected.  

 

77. If you agree with allowing for protected disclosures to be made 

otherwise than ‘in good faith’, should an industrial tribunal be 

empowered to reduce the level of compensation awarded to the 

whistleblower? What sort of limit should apply to the reduction? 

We think the approach adopted in GB makes sense whereby there is a power for an 

Employment Tribunal to reduce the compensation to instances where the disclosure 

was made otherwise than in good faith. Crucially, this is a discretionary power. 

 

78. Do you agree that the definition of ‘worker’ should be amended in 

Northern Ireland (for whistleblowing purposes only), to ensure that 

various NHS workers who were inadvertently excluded from the scope 

of the legislation are covered? Please provide reasons for your answer. 

Yes. This is essential. 

  

79. Do you agree that the Department for Employment and Learning should 

have the power to make subordinate legislation to amend the definition 

of ‘worker’ for whistleblowing purposes? 

Yes, this is a very sensible approach, which will allow DEL to respond quickly and 

ensure that the legislation relating to public interest disclosures is kept current. 

 

80. Should Northern Ireland employers be vicariously liable for detriment 

caused to a whistleblower by co-workers? 
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Yes. The fact that workers already have this protection in GB through equality 

legislation highlights the disparity faced by workers due to the lack of a single 

equality bill in Northern Ireland. It is clear that an employee who whistleblows is at 

potential risk of being “victimised” by co-workers; protection that is analogous to the 

protection under discrimination legislation should be afforded to such people.  

 

81. Do you have any comments on the operation of Public Interest 

Disclosure law generally in Northern Ireland?  Please provide reasons 

and any supporting evidence for your answer. 

Whistle blowers continue to face difficulties when they seek to highlight malpractice 

as illustrated by the recent cases involving the Fire and Rescue Service.16 We would 

like to draw DEL’s attention to the work of the Whistleblowing Commission 

(convened by Public Concern at Work). The Commission is examining the existing 

arrangements for workplace whistleblowing and intends to publish its 

recommendations for change on 27 November 2013. This may be a good 

opportunity for DEL to consider whether a simpler and more streamlined legal 

framework would be desirable and we may get back to you on this point following 

publication. We also note that the Open Government Partnership summit held in 

London on 31 October and 1 November held an event to look at whistleblowing. One 

of the issues raised was that current employment protection only steps in when the 

damage has been done to the whistle blower. There may be an opportunity here to 

consider what proactive steps DEL can take.  

 

Do you consider that any further changes are required to be made to the 1998 

Order? Please provide reasons and any supporting evidence for your answer. 

No comment. 

 

 

  

                                                           
16

 See NIA Public Accounts Committee, ‘NI Fire and Rescue Service: An Organisational Assessment and 

Review of Departmental Oversight and Report on Accounts 2011-12’ (16 October 2013). See also  
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PART C 

We recommend that DEL considers taking further action / consultation on the 

following issues: 

Adjudication 

For the reasons outlined in Part A and in Part B (at questions 11-15), we urge DEL to 

look again at the tribunal system and to consult on introducing an adjudication type 

mechanism. 

Tribunal consultation 

We are mindful that DEL intends to consult on tribunal matters separately. We look 

forward to responding and we hope that any proposals fit holistically with the 

outcome of the present consultation.  

Zero hour contracts 

We understand that DEL has commissioned research to look at zero-hour contracts 

and their prevalence in Northern Ireland and that it plans to take account of what is 

happening in other jurisdictions before it takes any policy decisions on changes or 

legislative action in Northern Ireland. 17  A public consultation on this issue may be 

useful. 

The Law Centre takes the view that the concept of zero-hour contracts, whereby 

workers have no guaranteed hours and must agree to be potentially available for 

work, is unfair and leads to financial insecurity for workers. Even if zero-hour 

contracts are used relatively less in Northern Ireland than in GB,18 we feel that DEL 

should take action to address this issue and halt the rise in such contracts. Zero hour 

contracts are just another label for “casual” or “as-and-when required”. We are aware 

of such contacts being used in situations where the person is working steadily and 

regularly as an employee – in our view, the use of this contract is simply an attempt 

to restrict the workers’ legal protections. 

Single equality bill 

Northern Ireland workers have fallen behind their GB counterparts with regards to 

equality protections. In particular, protection afforded in Northern Ireland is now 

significantly less than in GB in relation to disability discrimination. We would urge the 

DEL Minister to work with his OFMDFM colleagues to encourage the introduction of 

single equality legislation which would harmonise, simplify and strengthen Northern 

Ireland’s equality laws. 

 

                                                           
17

 DEL Minister Stephen Farry response to Assembly Question 8 October 2013 (AQT 185/11-15) 
18

 The Minister expressed an initial view that this might be the case, given that neither of the two universities 

use zero-hour contracts. In contrast, universities in GB regularly use such contracts. 
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Non payment of Tribunal Awards 

As outlined in our response to question 43, the Law Centre is concerned that many 

Tribunal awards go unpaid. We would ask DEL to consider the Northern Ireland 

context in light of the BIS research and to take steps to remedy the difficulties here. 

Conclusion 

We are grateful for the opportunity to respond to this consultation and would be 

willing to provide any further information if that would be useful. 
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