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ANNEX I  

 

 

RESPONSE FORM  

 

PROPOSED CONSOLIDATION AND UPDATING OF THE PROVISION OF  

HEALTH SERVICES TO PERSONS NOT ORDINARILY RESIDENT  

REGULATIONS (NORTHERN IRELAND) 2005 INCLUDING 

AMENDMENTS TO  

SPECIFIC PROVISIONS AND EXTENSION TO PRIMARY CARE 

SERVICES  

 

CONTACT DETAILS:  

 

 

Are you responding: as an individual on behalf of an organisation 

 

Name (print): Liz Griffith  

 

Organisation Law Centre (NI) 

 

 

Address : 124, Donegal Street, Belfast, BT12GY  

Telephone: 028 9024 4401 

Email address: Elizabeth.griffith@lawcentreni.org  

 

 

NOTE 

 

The thinking behind our response to this paper is set out in the Law Centre briefing paper on 

access to healthcare. We therefore request the Department to read this consultation response 

alongside our briefing paper.  
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1.  Do you agree with the proposal A?  

 

Yes 

 

2.  Do you agree with the proposal B?  

We cannot comment meaningfully on this proposal without seeing the proposed revision.  

We note that the Convention on Social and Medical Assistance provides that the 

Contracting States may determine, by way of its own laws and regulations, the meaning 

of lawful presence‟.
1
 This notwithstanding, the Convention specifically protects migrants 

who have overstayed their visa in some circumstances stating that such persons should 

not lose their entitlement to assistance.
2
 

 

We cannot see any provision in the Convention that permits a restricted interpretation of 

„medical assistance‟. We would therefore be interested in seeing the Department‟s 

proposed approach to „pre-planned care‟. 

 

3.  Do you agree with the proposal C?  

 

Yes 

 

4.  Do you agree with the proposal D?  

 

Yes.  

 

We welcome the policy intention here, however, there is a risk of some ambiguity with 

regards to the term „in the care of social services‟. Most unaccompanied children, 

although receiving care and services from social services, are not subject to a Care Order 

and arguably therefore are not technically in the „care of social services‟. Instead, most 

unaccompanied children have „Looked After‟ status. It is important that the wording of 

this clause allows for a broad application and does not exclude the very children that this 

provision aims to protect. 

We welcome the proposal to include an easement clause for children who become an 

adult during treatment or who leave the care of social services. 

With regards to age disputed children, international law requires that age dispute cases 

must be given the benefit of the doubt.
3
 Therefore, any child within the age dispute 

process (whether the process is initiated by UKBA or social services) should have access 

                                                 
1
 Convention on Social and Medical Assistance Articles 1 & 11 

2
 Convention on Social and Medical Assistance Article 11 (a) 

3
 This is confirmed in UKBA guidance „Processing an asylum application from a child‟ and the UKBA asylum 

instruction „Assessing Age‟. 
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to free healthcare. The claimant should also benefit from the „easement clause‟ in the 

event that the age dispute process concludes that s/he is not a child.  

With regards to children of refused asylum seekers, please refer to our comments on 

proposal G and our response to question 11. 

 

5. Do you agree with the proposal E?  

 

It is unclear what is being proposed here and how this sits alongside Proposal G. 

Refugees currently are exempt from charges by virtue of Reg 3 (d) 2005 Regulations. 

 

We are not sure what the Department means with the term „finally rejected‟: is this 

different to the more commonly-used term „finally determined‟? Either way, this 

concept could be legally problematic in terms of assessing a person‟s health as some 

asylum seekers whose cases have been „finally determined‟ go on to win refugee status 

by way of a fresh claim application.  

 

In order to avoid any legal uncertainty, we believe the simplest way forward is to 

remove the words „which has not yet been determined‟ from Reg 3(d). This would 

ensure that all asylum applicants, regardless of where they are within the asylum 

process, are entitled to free healthcare. 

 

We also wish to highlight that, although refugee status is the most common form of 

protection granted, other forms of protection are granted in certain circumstances. 

These include:  

 

- Humanitarian Protection
4
 

- Discretionary Leave
5
 

- Exceptional Leave to Remain
6
 

- Temporary Protection
7
 

 

It is essential that the term „refugee status‟ encompasses these different forms of 

protection so as to ensure that all individuals who have been awarded protection can 

avail of free healthcare. 

 

                                                 
4
 Granted to those who risk a serious risk to their life or person in situations related to Articles 2 & 3 ECHR or 

its thirteenth protocol. It is found in the Immigration Rules (para 339C) and reflects requirements brought in 

through Article 15 of the Qualification Directive. 
5
 Granted to those who do not qualify for refugee status or humanitarian protection, but where a grant of 

protection is warranted by the individual‟s specific circumstances. Discretionary Leave is granted outside of the 

Immigration Rules framework. 
6
 This used to be granted in instances where the applicant did not fit the definition of „refugee‟ but who was in 

any event in need of protection. ELR was replaced from April 2003; nonetheless, there may be a small number 

of people living in Northern Ireland with ELR status. 
7
 This category was inserted into the Immigration Rules from 1 January 2005 (paras 354-356B). It relates to 

situations where there is a mass influx of displaced persons who require assistance and protection for the time 

being. 
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6.  Do you agree with the proposal F?  

 

Yes 

7.  Do you agree with the proposal G?
8
  

 

No. 

 

Clearly, we welcome the Department‟s proposal to widen access to healthcare for some 

groups of refused asylum seekers. This is a very positive step forward which will 

provide protection for this vulnerable group. Regrettably, however, we believe that this 

proposal, as it currently stands, will be extremely difficult to implement in practice and 

therefore we find it difficult to support it.  

 

Proposal G would introduce a specific exemption for refused asylum seekers who are 

supported under sections 4 or 95 NASS support and who co-operating with UKBA.  

 

We wish to highlight a number of practical difficulties that will arise if DHSSPS 

continues with this approach of linking health entitlement to NASS accommodation.  

 

a) First, some asylum seekers, albeit a small number, do not require NASS 

support as they have their own means of supporting themselves – perhaps through 

support from friends or family. Under the Department‟s proposals, such asylum 

seekers would not be entitled to any healthcare if their initial asylum application is 

refused. It would be perverse if the system were to effectively force people to accept 

NASS support who do not actually need it. There are other categories of asylum 

seekers who are also not eligible for asylum support but who, nonetheless, may still 

have health needs.
9
  

 

b) Second, the Department intends to provide healthcare to asylum seekers who 

are both „co-operating with the UKBA‟ and in receipt of NASS support. This suggests 

that BSO will be required to identify the grounds on which an individual has been 

granted NASS support. S.4 NASS support can be granted on one or more of five 

grounds, one of which is „co-operating with the UKBA‟.
10

 We contend that it in 

practice, it will be extremely difficult for BSO assess whether the applicant „is co-

                                                 
8
 Note that some of the content in this section is inaccurate. For example, the DHSSPS‟s definition of section 4 

support is too narrow. See below footnote for explanation as to which asylum seekers can qualify for section 4 

support. 
9
 See Section 55 & 57 of the Nationality, Immigration and Asylum Act (2002). See also UKBA Policy Bulletin 

No 70 
10

 Section 4 can be granted to an asylum seeker who is destitute and who satisfies one of five conditions: the 

applicant is taking all reasonable steps to leave the UK; there is an obstacle to travel; there is no safe route of 

return; the applicant has applied for a judicial review of an asylum claim; support is needed to avoid a human 

rights beach. See Immigration and Asylum Act 1999 and the Immigration and Asylum (Provision of 

Accommodation to Failed Asylum Seekers ) Regulations 2005 
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operating with the UKBA‟ especially because a person may initially qualify for s.4 on 

one ground but then their entitlement may change. Within UKBA, it is not normally 

possible to identify a single individual handling a case from start to finish.
11

 As a 

result, there is no administrative shortcut to managing this effectively.  

 

c) Third, although on paper it may appear that NASS is a seamless system of 

support, in practice this is not the case. Many asylum seekers experience a period of 

destitution and homelessness between the discontinuation of their s.95 support and 

becoming eligible for a grant of s.4 support.  

 

In addition, the length of asylum support can vary depending on the reason for s.4 

support being granted. For example, if an applicant applies for s.4 support on the basis 

of having signed up to the AVR scheme (Assisted Voluntary Return), UKBA policy 

requires them to show evidence of continuing need every 6 weeks for the first 3 

months and then every 3 weeks thereafter.
12

  

 

It is thus clear that gaps in NASS support regularly occur. It would not make sense if 

the applicant were to have to reapply for healthcare each time their NASS status 

changes. We contend that it would be extremely difficult for BSO to monitor NASS 

status. It could also create real health if healthcare is regularly provided and then 

terminated. 

 

In practice, gaps in support can occur and some applicants are required to make repeat 

applications for s.4 support on a regular basis. It would not make sense if the 

applicant were to have to reapply for healthcare on a three weekly basis. 

 

In light of these difficulties, we would strongly recommend that the DHSSPS does not 

attempt to differentiate between different categories of refused asylum seekers. Instead, we 

recommend that the Department adopts the pragmatic and administrative proportionate 

approach of providing free healthcare to all asylum seekers within the jurisdiction. In 

practice, the numbers this will apply to will be small so the additional concession has a very 

limited additional cost. If the Department does not accept this recommendation but instead 

proceeds with Proposal G, then we recommend that s.98 (Initial Accommodation) is also 

included to ensure that newly arrived asylum seekers, who have applied for NASS but 

who are waiting to be allocated housing, can obtain healthcare.  

 

We would highly recommend that the Department closely considers the approach taken 

by Scotland and Wales whereby free primary and secondary care is provided to any 

asylum seeker within their jurisdictions. The Welsh Department for Health has recently 

written to Law Centre (NI) to confirm that it recognized asylum seekers and refugees as 

a particularly vulnerable group who may have had inadequate or haphazard access to 

                                                 
11

 Through the UKBA New Asylum Model (NAM), a single Caseworker is assigned to each case. However, in 

practice, different UKBA staff are often involved for different matters e.g. legal, asylum support, etc. 
12

 UKBA Asylum Process Guidance, „Section 4 Review Instruction‟  
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healthcare in their previous country. As a result, a decision was taken to provide a free 

healthcare service to all asylum seekers in Wales based on clinical need.
13

 See 

appendix 1 for further details. 

 

8. Do you agree with the proposal H?  

 

It is difficult to comment on this proposal without seeing the proposed amended 

wording of the exemption in the 2005 Regulations relating to A&E Services. We would 

therefore request sight of the proposed wording. 

We understand that the DHSSPS is concerned about the existing „anomaly‟ whereby 

those who are not entitled to general publicly funded healthcare can obtain it by the 

A&E route. We maintain that the easiest way to address this issue is by removing the 

„ordinarily resident‟ test from primary care. This will ensure that patients seek care at 

their GP – a much more appropriate setting than A&E. This is consistent with the ethos 

of the „Transforming Your Care‟ policy document. See also our comments on Proposal 

J (below). 

The Department accepts that access to healthcare is currently restricted but argues that 

the provision of emergency treatment in A&E Departments or GP surgeries, is a 

„sufficient healthcare safety net to meet human right obligations (in both domestic and 

international instruments)‟.
14

 

If the Department seeks to reduce entitlement to A&E then presumably it accepts that 

this important safety net is taken away. This could put the Department in breach of its 

human rights obligations: specifically Articles 2, the right to life; Article 3, freedom 

from torture, inhuman and degrading treatment; Article 8 ECHR, right to private and 

family life; Article 14, freedom from discrimination when read with the other rights. As 

such, this may fall outside of legislative competence.
15

 

9.  Which of the options under proposal I do you support?  

 

We support Proposal I Option iii: 

 

Introduce a complete exemption as proposed in England with a view to restricting 

the misuse by short term visitors via clinical guidance 

 

We note that as of 1 October 2012, HIV treatment is now available free of charge to 

everyone in England. This policy change reflects the great public health benefit of 

providing antiretroviral treatment to people living with HIV.  

 

                                                 
13

 Correspondence from Department for Health, Social Services and Children to Law Centre (NI) dated 12 

March 2013. A copy is attached. 
14

 The Department‟s position is recorded in NIHRC, „Access denied – or paying when you shouldn‟t: access to 

publicly funded medical care: residency, visitors and non-British/Irish citizens‟ (2011), p 37 
15

 Northern Ireland Act 1998, Art 6 (2) (c) 
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We recognize that DHSSPS is concerned about restricting patients from Republic of 

Ireland accessing HIV treatment. We contend that this concern could be met by 

introducing additional evidential requirements whereby a patient has to demonstrate that 

they are living in Northern Ireland. However, we would caution against the introduction 

of any residency condition because of the difficulty that some migrant groups have in 

meeting such a definition in a strict immigration sense.
16

  

 

We wish to take this opportunity to highlight that access to primary care is essential for 

effective HIV testing, treatment and prevention.
17

 New evidence shows that migrant 

communities are much more likely to be diagnosed with HIV in a GP surgery or hospital 

than in a sexual health clinic.
18

 Therefore, while we commend the Department in 

considering providing free HIV treatment, we maintain that this approach must be 

underpinned by free primary care if it is to be effective. 

 

10.  Do you agree with the proposal J?  

 

We strongly recommend that the DHSSPS extends the classes of persons eligible to 

access GP services by removing the „ordinarily residence‟ condition from primary care. 

This would bring Northern Ireland in line with GB. 

 

11.  Are the proposals set out in this consultation document likely to have an 

adverse impact on any of the nine equality groups identified under Section 

75 of the Northern Ireland Act 1998? If yes, please specify in relation to 

proposals A to J, state the group or groups and provide comment on how 

these adverse impacts could be reduced or alleviated in the proposals.  

 

We agree with the Department‟s assessment that these policy proposals will have a 

greater impact on persons with different ethnic backgrounds.  

 

We also wish to highlight that ongoing impact of healthcare restrictions on children. At 

the moment, there is no special provision (or exemptions) for children: children‟s access 

to healthcare is dependent on their parents‟ entitlement. This means that some children 

are not eligible to register with a GP, nor entitled to receive free secondary care. 

 

The UK Supreme Court has clearly articulated its view that a child should not be penalized 

by the actions of their parents, or, for example, for their parents‟ immigration status. 

Specifically, the Court held that the best interests of the child cannot be given any less 

importance in light of any wrongdoing on the part of their parents: 

                                                 
16

 As demonstrated in the YA case, some individuals cannot demonstrate lawful residence despite having lived 

in the jurisdiction for several years.  [2008] EWHC 855 (Admin) 
17

 National AIDS Trust, „Universal access to primary care: a gateway for HIV testing, treatment and prevention‟ 

(November 2012) 
18

 Meaghan Kall et al, „Where do we diagnose HIV? Monitoring new diagnoses made in non-traditional 

settings‟ (IAC, Washington DC 2012). See NAT Trust briefing. 
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The importance of the child’s best interests is not to be devalued by something for 

which is no way responsible’.
19

 

 

In addition, now that the UK has lifted its reservation to the UNCRC on children subject to 

immigration control, all the duties outlined in the Children‟s Convention apply to all children 

in the UK, regardless of their status. Children must be treated first and foremost as children: 

only secondly can they be treated as subjects of immigration control. 

 

Article 24 of the UNCRC provides:          

 

1. States Parties recognize the right of the child to the enjoyment of the highest 

attainable standard of health and to facilities for the treatment of illness and 

rehabilitation of health. States Parties shall strive to ensure that no child is deprived 

of his or her right of access to such health care services. 

2. States Parties shall pursue full implementation of this right and, in particular, shall 

take appropriate measures:  

(a) To diminish infant and child mortality;  

(b) To ensure the provision of necessary medical assistance and health care to all 

children with emphasis on the development of primary health care [...] 

The Committee on the Rights of the Child is clear that the Convention‟s concepts of „health 

and development‟ should be interpreted broadly.
 20

  Even though the UNCRC has not been 

incorporated into UK domestic law, it is increasingly referred to in judgments made by UK 

domestic courts. Moreover, with Treaty of Lisbon now in force, and with it the incorporation 

of the EU Charter of Fundamental Rights and Freedoms (which derives many rights from 

UNCRC), the UNCRC has increased status under domestic law.
21

 Thus, international law 

places clear duties on the UK with respect to children and healthcare. 

 

Furthermore, given the recent measles outbreak in Belfast, the opinion of the European Union 

Agency for Fundamental Rights is of particular relevance:  

 

Children who have an irregular migration status continue to face legal and practical 

obstacles to accessing healthcare.  In light of Article 24 of the CRC, every child present 

on the Territory of an EU Member State is entitled to the same healthcare services as 

                                                 
19

 See ZH(Tanzania) v SSHD [2011] UKSC 4, para 44 per Lord Hope , para 33 per Lady Hale. See also HH v 

Deputy Prosecutor of the Italian Republic [2012] UKSC 25, para 15 per Baroness Hale 
20

 Committee on the Rights of the Child, General Comment No.4 (2003) CRC/GC/2003/4 http://daccess-dds-

ny.un.org/doc/UNDOC/GEN/G03/427/24/PDF/G0342724.pdf?OpenElement  
21

 Both Poland and UK entered a reservation against the justiciability of some Charter rights. The efficacy of the 

reservation is being considered by the CJEU. 

http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G03/427/24/PDF/G0342724.pdf?OpenElement
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G03/427/24/PDF/G0342724.pdf?OpenElement
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nationals. This should include immunizations, which are a major preventative healthcare 

measure.
 22

 

 

In light of the above, we suggest that irregular migrant children are specifically exempted 

from the regulations. This approach would be consistent with immigration law which 

currently restricts the access of certain migrant groups to some health and social services. 

However, children are not excluded regardless of their parent‟s immigration status
23

  and 

therefore, all children in Northern Ireland are entitled to the general health and social care 

services outlined in the 1972 Order.
24

 Specifically, children are entitled to: 

 

Prevention of illness, care and after-care 

1. 7(1) The Ministry shall make arrangements, to such extent as it considers necessary, 

for the purposes of the prevention of illness, the care of persons suffering from illness 

or the after-care of such persons.  

General social welfare 

2. 15 (1) [...] the Ministry shall make available advice, guidance and assistance [...] and 

shall make such arrangements and provide or secure the provision of such facilities 

(including the provision or arranging for the provision of residential or other 

accommodation, home help and laundry facilities) as it considers suitable and 

adequate.  

In addition to be consistent with immigration law, such an approach would also be 

consistent with Northern Ireland‟s commitment to an integrated health and social care 

system i.e. children should be able to access free health care as well as free social care. 

12. Are you aware of any indication or evidence - qualitative or quantitative - 

that the proposals set out in this consultation document may have an 

adverse impact on equality of opportunity or on good relations? If yes, please 

specify in relation to proposals A to J, give details and comment on what you 

think should be added or removed to alleviate the adverse impact.  

For our comments on evidence, please see our response to „further comments‟. 

For our comments on promoting equality of opportunity, please see our response to 

question 14. 

 

13. Are you aware of any further impact on healthcare professionals or patients 

as a result of the proposals? Please specify in relation to proposals A to J. 

                                                 
22

 European Union Agency for Fundamental Rights, „Migrants in an irregular situation: access to healthcare in 

10 European Union Member States‟ (Luxemburg, 2011), p 11.   
23

 Schedule 3 to the Nationality, Immigration and Asylum Act 2002 states that the Act does not prevent the 

provision of support or assistance to children. 
24

 Health and Personal Social Services (Northern Ireland) Order 1992 
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In our accompanying briefing paper, we highlight the difficulties experienced by 

healthcare professionals and social care staff that are caused by the current restrictions 

on access to primary care. These difficulties include: 

- Time limited and partial entitlement to GP services (e.g. treatment being 

provided through the „immediately necessary‟ route) is problematic for doctors 

who, although they may be issuing prescriptions, cannot effectively monitor 

their patients‟ progress or provide follow-up care. 

- Lack of access to GP services thwarts the possibility of early intervention and 

treatment. This can result in more complex and costly interventions at a later 

stage.  

- Lack of GP registration can result in „delayed discharge‟ as hospital staff 

cannot discharge a patient knowing that there is no follow-up health 

arrangements in place. 

- When an asylum seeker or irregular migrant loses their entitlement to access 

GP services, the person also loses a valuable link to statutory services. 

Consequently social workers may struggle to maintain contact and continue to 

provide ongoing social services including child protection. 

 

All of these difficulties faced by health and social care professionals would be alleviated 

if the „Ordinarily Residence‟ test is removed from primary care. 

 

14.  Is there an opportunity to better promote equality of opportunity or good 

relations? If yes, please specify in relation to proposals A to J and give 

details as to how.  

We think that removing the „ordinarily residence‟ test from primary care would help promote 

good relations.  

As we outline in our accompanying briefing paper, the current policy, whereby some migrants 

cannot access a GP creates risks for public health; vaccinations is a clear example of this 

principle. This is particularly a risk with regards to vaccinations. We are conscious that there 

could be very serious repercussions if an epidemic were to be attributed by the media to one 

particular migrant community.  Ensuring that all migrants can access vaccinations through their 

GP would mitigate this risk. Therefore we maintain that removing the Ordinarily Residence test 

could be a positive step in terms of good relations. 

 

15. Are there any aspects of these proposals where potential human rights 

violations may occur? Please specify in relation to proposals A to J.  

As outlined above in response to proposal H, we think that removing a person‟s 

entitlement to A&E (if indeed this is what the Department proposes to do) would violate 

Articles 2, 3 8 ECHR and Article 14 when read in conjunction with the other Articles. 
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As such, we disagree with the Department‟s preliminary EQIA. 

 

Further comments 

 

16. If you have any other comments regarding this consultation please let us 

know what these are.  

 

We query the Department‟s evidence for its assertion that entitlement to healthcare 

may act as a „deterrent to leaving the UK on a voluntary basis and an incentive to 

others to travel here illegally‟.
25

 In a similar vein, in a presentation to the Law Centre 

on 11
th

 March 2013, Departmental officials referred to the existence of a website that 

apparently facilitated migrants coming to Northern Ireland specifically to access 

healthcare and indicated that this website is evidence of healthcare „abuse.‟ We are 

conscious that the issue of „health tourism‟ often gains media attention. However, 

when examining this issue a couple of years ago, the Joint Committee of Human 

Rights concluded that the Government has not produced any evidence to demonstrate 

the extent of what it describes as “health tourism” in the UK.
26

 In addition, Medicins 

de Monde UK, an organization with a wealth of expertise and experience in this area 

has seen „no evidence of the so called “health tourist” who comes to the UK seeking 

expensive treatment‟.
27

 

 

If the Department is aware of evidence of non EEA nationals entering Northern 

Ireland specifically to access healthcare, then we would urge it to share it so we can 

consider it and comment accordingly. Certainly, given that access to healthcare in 

Northern Ireland is more restricted than elsewhere in the UK, we would be surprised 

if this were the case. Health policy should not be made on the back of 

unsubstantiated assertions. 

 

As a separate issue, we wish to draw the Department‟s attention to Directive 2011/24/EU of 

the European Parliament and of the Council of 9 March 2011 on the application of patients‟ 

rights in cross-border healthcare. This Directive is due to be transposed across the UK by 25 

October 2013. This Directive provides a legal framework for people who wish to obtain 

healthcare under Article 56 of the Treaty of the Functioning of the European Union. This 

current consultation might be a good opportunity to make any necessary changes to policy or 

legislation. 

 

 

 

                                                 
25

 Paragraph 16 
26

 Joint Committee on Human Rights, The Treatment of Asylum Seekers, Tenth Report of Session 2006-07, HL 

81-I, HC 60-I, paras 134, 143, 152, 158. Cited in NIHRC „Access Denied‟ (2011) 
27

 Medicins du Monde UK (2008) Project London, Report and Recommendations, London: Medicins du Monde 

UK 
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Summary of proposals for change 

  

We urge the Department to go further than what is proposed in the consultation. 

 

Specifically, although we recognize the policy intention of restricting NHS care to those 

living and working in Northern Ireland, we would ask the Department to distinguish between: 

 

- Individuals, such as Irish nationals who are living and working in the Republic of 

Ireland, who have access to an alternative healthcare system 

- Individuals who are living in Northern Ireland and have no viable alternative. 

 

The DHSSPS „Transforming Your Care‟ (“TYC”)
28

 paper outlined a long-term vision 

underpinned by 12 key principles including a focus on prevention and tackling inequalities.
29

 

TYC is clear that „greater investment in preventative care and improving health and well-

being is not just good for patients, service users and the public, but is highly cost-effective‟.
30

 

The Department sets out its vision of „integrated care partnerships‟ which effectively will 

draw together primary, secondary and community care into a collaborative network.
31

 Such 

partnerships are designed to help individuals better manage and maintain their health and 

well-being; prevent the development of conditions that might later require hospitalization; 

facilitate earlier discharge from hospital, etc. 

 

It would appear to us that the Department‟s position on migrant health runs counter to the 

wider TYC vision. In the context of the current restrictions on primary care in Northern 

Ireland, the Department‟s vision of a truly holistic and integrated health and social framework 

rings hollow.  

 

Accordingly, we view this current consultation as a real and meaningful opportunity to tackle 

current inequalities and ensure that migrant groups are not excluded from Northern Ireland‟s 

vision of enhanced health and wellbeing. This is also an opportunity to address the clear 

disparity between access to healthcare in Northern Ireland compared to access to healthcare 

in Great Britain. Accordingly, we recommend the following action. 

 

We urge DHSSPS to:   

 

1. Remove the „Ordinarily Resident‟ test for primary care 

 

2. Replace the test with more stringent evidential requirements whereby prospective 

patients must demonstrate they are living in Northern Ireland  

 

                                                 
28

 DHSSPS, „Transforming your care: vision to action. A consultation document 9 Oct 2012  - 15 Jan 2013‟. See 

also Law Centre‟s response to the consultation document, which is available on our website 
29

 This is one of the 12 key principles underpinning the approach to TYC, p 10 
30

 TYC, p 18 
31

 TYC, p 19 
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3. For secondary care, extend the „Ordinarily Resident‟ exemption categories for the 

following groups of people who can demonstrate that they are living in Northern 

Ireland.  

o all asylum seekers and victims of trafficking, regardless of the status of their 

case 

o all EEA nationals  

o children of irregular migrants 

o women requiring maternity services 

4. In addition, we ask the Department to consider how it is discharging its duties with 

respect to healthcare of irregular migrants 
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Appendix 1: Access to healthcare for asylum seekers in GB 

 

Healthcare in England  

 

The NHS Regulations issued in 1989
32

 introduced a number of exemption categories 

including any person who has: 

-  been accepted as a refugee or who has made a formal application for leave to stay as 

a refugee  

 

Consequently all asylum seekers were entitled to free healthcare in England until mid 2000s. 

 

However, in regulations subsequently issued in 2004 a further condition was adopted to 

ensure that the exemption only referred to those whose asylum applications had „not yet been 

determined‟. The effect was that only asylum seekers with pending applications were now 

entitled – refused asylum seekers had no entitlement.  

 

In general, England has maintained this approach of restricting access to refused asylum 

seekers. 

 

Health in  Wales 

Prior to 2009, Wales took the same approach as England. Initially all asylum seekers were 

entitled to free healthcare but restrictions were introduced in 2004 meaning that only asylum 

seekers with pending applications could access free healthcare. 

However, in 2009, Wales issued new regulations which deleted the „not yet been determined’ 

criteria.
33

 Thus Wales reverted to its original position whereby all asylum seekers fall within 

this exemption category and therefore cannot be charged for healthcare.  

 

Healthcare in Scotland 

 

Scotland‟s approach to healthcare is also rooted in the NHS regulations 1989. Unlike 

elsewhere in the UK, Scotland never introduced subsequent regulations to restrict access for 

asylum seekers. Therefore the legislative position in Scotland is that any person who has 

lodged an application - whether the application is pending, refused or under appeal – can 

access free healthcare. 

 

This legislative position has been confirmed in guidance issued by the Scottish Government 

which states: 

 

Anyone who has made a formal application for asylum, whether pending or unsuccessful, is 

entitled to treatment on the same basis as a UK national who is ordinarily resident in 

Scotland while they remain in the country.
34

 

 

                                                 
32

 NHS (Charges to Overseas Visitors) Regulations 1989) as amended 

http://www.legislation.gov.uk/uksi/1989/306/regulation/4/made  
33

 NHS (Charges to Overseas Visitors) (Amendment) (Wales)(Regulations 2009) 

http://www.legislation.gov.uk/wsi/2009/1512/contents/made  
34

 Scottish Government Healthcare Policy & Strategy Directorate (April 2010) CEL 9 (2010) Overseas Visitors‟ 

Liability to Pay Charges for NHS Care and Other Services http://www.sehd.scot.nhs.uk/mels/CEL2010_09.pdf 

see pages 9 and 18.  

http://www.legislation.gov.uk/uksi/1989/306/regulation/4/made
http://www.legislation.gov.uk/wsi/2009/1512/contents/made
http://www.sehd.scot.nhs.uk/mels/CEL2010_09.pdf

