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Law Centre response to DEL consultation: Extension to Parental Leave 

Entitlement  

Law Centre (NI) welcomes the opportunity to comment on this consultation paper.  The 

Law Centre is a public interest non-governmental legal organisation that aims to 

advance social welfare rights.  We work to promote social justice and we provide 

specialist legal services to advice organisations and disadvantaged individuals from our 

two regional offices.  The Law Centre’s membership comprises approximately 400 

organisations across Northern Ireland. 

One of the Law Centre’s five areas of law is employment law. We provide advice and 

representation for employees. The Law Centre employs two specialist Employment 

Advisers who undertake a range of casework activities. We receive referrals from and 

provide advice to agencies across the voluntary sector, the Labour Relations Agency 

and constituency offices. In addition to providing casework services, we aim to increase 

understanding of employment rights through training events and our publications. 

Part 1 

1. What are the arguments supporting the introduction/extension of the 

shared parental rights to NI? 

We agree with DEL’s analysis that shared parental leave and pay allows working 

families greater flexibility and control over care arrangements for children during the 

early stages of their lives. It also creates an opportunity to increase paternal 

involvement and address gender equality issues that arise from women being away 

from work for long periods due to parental commitments.1   

Accordingly we welcome this proposal to develop shared parental rights.   

2. What are the arguments against this course of action? 

No comment 

3. What alternative approaches should be considered? 

No comment 
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Part 2 

1. Please provide any evidence on any administrative difficulties that the 

different notice periods for paternity leave and pay currently cause 

employers 

This issue has not come up through our employment advice line and we are not aware 

of any difficulties. Therefore we make no comment here. 

2. Do you agree with the proposal to align the notice period for paternity leave 

and pay at the end of the 15th week before the expected week of child birth 

(or within 7 days of being matched with a child for adopters)? 

 
 

We think it makes sense to align the notice period for leave and pay.  

 

3. Do you think that a woman should have 4 or 6 weeks from birth to revoke 

her notice to end maternity leave and opt into the shared parental system 

where the notice has been given prior to birth? 

Our preference would be for a time period of 6 weeks. 

We note that a similar ‘grace period’ is not available to adopters or parents through 

surrogacy. We query the justification for this policy. In general, we believe that it would 

be favourable to align the rights between parents and adopters/surrogacy as this will 

increase clarity. 

4. Do you agree on the level of information to be provided by an employee as 

part of the notification process? 

 
We agree that the notification process for shared parental leave and pay should be 
similar to the current self-certification process for additional paternity leave/pay. 
Accordingly, we are happy with the amount of information required for the proposed 
form.2 
 
However, we recommend that DEL considers how best to streamline the process 
whereby a woman can give her 8 weeks’ notice of her intention to end 
maternity/adoption leave while also giving notice of her intention to start shared parental 
leave. 

                                                           
2
 i.e. Annex D (Draft) Shared Parental Leave Form (ShPL1) found at page 45 of the BIS consultation, ‘Modern 

Workplaces: Shared Parental Leave and Pay- Administration Consultation’ 
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5. Do you agree with the proposal to allow parents to notify their employer of 

their intentions as they require them? 

We welcome DEL’s proposal to not require parents to set out their plans for shared 

parental leave from the outset. We agree that this could be unduly constraining and 

inflexible.  

Accordingly, we welcome the proposal to require employees to give their employer 8 

weeks’ notice when requesting new blocks of leave or varying an existing request. We 

believe this will give employers time to make the necessary arrangements. 

While it is important that notice is given, there should be a provision for notice to be 

waived in parental leave situations involving unforeseen and exceptional circumstances. 

The Employment Rights (Northern Ireland) Order 1996 already provides a framework 

for such purposes. Thus, it might be helpful if any guidance issued on parental leave 

reflects the Order in this regards.3 This would be consistent with the ‘force majeure’ 

provision within the Framework Agreement for Parental Leave 

We would also suggest that there should be a presumption that the woman will take all 

her maternity leave unless she otherwise notifies her employer of her intention to opt 

into shared parental leave or to return early to workplace.  

6. To allow employers to know their employees’ definite leave plans at least 6 

weeks before any leave starts, it is proposed to set the negotiation period 

at 2 weeks. Do you agree?  

Yes, we support this proposal. 

7. Do you think that the cut-off point for parents taking shared parental leave 

should be: 52 weeks from start of maternity leave; or, 52 weeks from birth? 

 
Our preference is for the cut-off point to be 52 weeks from the birth of the child.  

8. Is 10 KIT days per parent for shared parental leave the right number?  

We support this proposal. 

9. Which “right to return to the same job” option would you prefer be applied 

to shared parental leave: Option 1: right to return to the same job for 
                                                           
3
 Time off for dependents. Article 85A Employment Rights (Northern Ireland) Order 1996 
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employees continuous block of leave of 26 weeks or less. Option 2: right to 

return to the same job for employees returning from aggregated leave of up 

to 26 weeks even if the leave is not taken as a single block 

 
Our preference is option 2 i.e. to give employees the right to return to the same job 
when returning from aggregated leave.  

10. In cases of fostering to adopt where the child is matched and placed with 

the prospective adoptive parents on the same day, how can realistic 

notification be given to employers of the need to take adoption leave and 

pay? 

We envisage that this situation would arise only very rarely but that in circumstances 

when it does happen there should be provision for exemption from the notification 

requirements on exceptional grounds.  There could be a requirement that the employee 

provide evidence of the exceptional grounds within a reasonable period following such 

“same day matching”.  

Further comments on shared parental leave 

We would encourage DEL to consider making more leave available that is paid at 

earnings-related rates. A report issued by EHRC found that nearly half of fathers do not 

take their two-week statutory paternity leave entitlement, mainly because they could not 

afford to lose pay around the birth of their child.4 Indeed, the EU Framework Agreement 

recognises that the level of income during parental leave particular affects the take up of 

the leave by fathers.5  Increasing the rate of pay would therefore be helpful in achieving 

the objective of more shared parenting.  

Additionally, work conducted by the Joseph Rowntree Foundation has identified that 

many of the recent reforms relating to family leave have focussed on extending or 

redesigning periods of low paid or unpaid leave. In practice these reforms have 

benefitted and given more choice to wealthier families compared to lower income 

families.6 This finding is clearly applicable to this consultation.  We therefore encourage 

DEL to consider ways of ensuring that lower income families are also able to access the 

benefits associated with shared parental leave. 

                                                           
4
 EHRC, ‘Working Better’ Phase One Report (2009), available at: www.equalityhumanrights.com/advice-and-

guidance/here-for-business/working-better/what-is-working-better/launch-of-working-better-phase-one/ 
 
5
 EU Framework Agreement, Preamble 20 

6
 E.g. Donald Hirsch, ‘A Minimum Income Standard for the UK in 2011’ (JRF July 2011) 

http://www.equalityhumanrights.com/advice-and-guidance/here-for-business/working-better/what-is-working-better/launch-of-working-better-phase-one/
http://www.equalityhumanrights.com/advice-and-guidance/here-for-business/working-better/what-is-working-better/launch-of-working-better-phase-one/
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Part 3 

1. Should the right to request flexible working be extended to all employees 

with an appropriate length of service, extended more narrowly to selected 

groups, or remain unchanged? Please explain 

As we outlined in our 2012 response, we are supportive of a ‘universal’ right for all 

workers to request flexible working. We believe that there are clear economic benefits 

associated with flexible working including a reduced labour turnover and absenteeism, 

as well as increased productivity. We also believe that increased flexible working has 

the potential for wider social change by creating better conditions for improved work/life 

balance, more sharing of caring responsibilities, etc. A ‘universal’ right would also help 

improve the ‘reconciliation of work, private and family life for working parents and 

equality between men and women’ – an objective of the EU Directive 2010.7  

We note that flexible working is not generally available for agency workers (those 

workers returning from a period of parental leave are the exception). We maintain that 

DEL should revise its position on this and extend the right to request flexible working to 

all individuals who have a contact of employment with an agency. We recognise that a 

request for flexible working would impact on the worker’s relationship with the end-user 

rather than the agency and therefore that this would have to be taken into account.  

2. Is it appropriate to move towards a model imposing a duty on employers to 

deal with requests reasonably, supported by a Code of Practice and 

guidance rather than requiring a statutory series of steps to deal with 

requests? How might this work? 

The Law Centre is strongly supportive of retaining the current statutory framework for 

dealing with requests for flexible working.  

Our advice line queries suggest that compliance with the current process can be poor at 

times: it is often the case that employers do not respond to requests within the current 

timescales.8 In such cases, it is useful for employees to be able to point to the statutory 

process as a means to obtain a response. 

                                                           
7
 Council Directive 2010/18/EU Preamble 8 

8
 Under the statutory process, the employer must respond to a written request for flexible working within 28 days 

to discuss the application; the employer must make a decision within 14 days of the meeting and communicate it 
to the employee; if the employer agrees to flexible working, they must give the employee a new contract; if the 
request is refused, the appeal must be made within 14 days of receipt and an appeal meeting within 14 days of the 
appeal. 
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Without a statutory procedure, we would be very concerned that some employees 

would find it extremely difficult to secure a response from their employer or indeed have 

a constructive dialogue about the substance of their request for flexible working. 

We believe that having a procedure set out in statute provides certainty for both 

employers and employees. We would not want to see any of the stages of the current 

process omitted or reduced. Accordingly, we believe that shifting from statutory 

regulation to a statutory Code of Practice could undermine existing rights. 

If there is evidence that employers are struggling with adhering to the current 

requirements, we suggest that DEL considers publishing some good practice guidance 

that could assist employers.   

Further comments on flexible working 

The TUC has argued that that the 26 week qualifying period should be removed for 

those requesting flexible working. The TUC notes that the current qualifying period 

means that only those who are already in employment have the opportunity to access 

flexible working. Removing the 26 week qualifying period would encourage employers 

to think about flexible working opportunities at the recruitment and job design stage, 

rather than just reactively responding to requests from existing employees.9 We 

recognise that this proposal could result in a favourable change in behaviour and 

mindset and therefore we would ask DEL to consider this possibility.   

  

                                                           
9
 TUC, ‘Consultation response to Modern Workplaces: flexible parental leave, flexible working and Working Time 

Regulations’ (Feb 2013) 
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Part 4 

1. Having read the impact assessment, please detail any potential impacts 

that you believe require further consideration. 

No comment. 

2. Are particular impacts likely to be experienced by small employers and, if 

so, what steps can be taken to minimise them? 

No comment. 

3. Please provide any other comments that might aid the consultation 

process as a whole. 

No comment. 

 

23 August 2013 

 

For further information about this consultation response contact: 
Policy Unit            Tel: 028 90 24 44 01 

Law Centre (NI)       Fax: 028 90 23 63 40 

124 Donegall Street       Text phone: 028 90 23 99 38 
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