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RESPONSE TO THE CONSULTATION BY DFP ON THE DRAFT LEGAL 
COMPLAINTS AND REGULATION BILL (NI) 2013 
 
 
Law Centre (NI) is a public interest law non-governmental organisation.  We work to 

promote social justice and provide specialist legal services to advice organisations and 

disadvantaged individuals through our advice line and our casework services from our two 

regional offices in Northern Ireland.  It provides a specialist legal service advice, 

representation, training information and policy comment  in five areas of law social security, 

mental health, immigration, community care and employment.  Law Centre services are 

provided to around 400 member organisations in Northern Ireland.  We deal with a number 

of advice calls each year from advisers on behalf of individual unhappy with their solicitor 

or barrister.  These are often issues of communication though on occasions they concern 

more serious issues and where appropriate refer callers to either their own solicitor, another 

solicitor or the complaints  procedures of the Law Society and Bar Council.  

 

The Law Centre welcomes the opportunity to comment on the draft legal complaints and 

regulation Bill (NI) 2013.  Our comments are set out in line with the issues raised in the 

consultation document. 

 

Powers available to the Legal Services Oversight commissioner (LSOC) 

 

Clause 2 provides general powers to investigate the manner in which complaints are 

handled.  We would recommend that the powers be extended to include beyond doubt the 

power to audit complaints and to examine the handling of individuals complaints.  We do 

not think it is appropriate for the LSOC to handle individual complaints but, do think it is 
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appropriate that the LSOC can take a sample of complaints handled either at random or to 

examine the handling of a specific complaint with a view to offering general or particular 

feedback it is not absolutely clear that the powers suggested cover an audit or oversight of 

the handling of a specific complaint and we think the powers should be drafted to establish  

this unequivocally.  Our understanding is that the Lay Observer carries out such an audit as 

part of his current role in overseeing the handling of complaints solicitors by the Law 

Society. 

 

Examination of rules  

 

We welcome these powers particularly those extending to playing a pro-active role in 

examining existing rules.  There may be occasions where the interests of the legal profession 

and the consumer do not coincide and the LSOC should be able to suggest areas for change 

and improvement.  We think these powers contained in the Bill should be extended to cover 

the LSOC being able to recommend areas of changes to the existing rules to both the 

profession and the Department.  This could be combined with the proposed power to allow 

role of the Department to request a review.  We think it is important that the legislation 

provides for a pro-active role in these matters. 

 

Levy provisions 

 

We agree that the LSOC should be paid for through a levy on the legal profession and 

through a specific levy on practices and practitioners found guilty of providing a poor 

service.  We think the specific arrangements should be flexible and contained within 

secondary legislation.  We would also recommend that a discretionary power is taken to 

allow the LSOC to receive funding from the Department to carry out such functions as 
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determined by the Department.  There may be circumstances in the future where specific 

work should be appropriately undertaken that meets the Department’s needs rather than 

those of the profession and this would be a useful measure to hold in reserve as a safeguard.  

It is also important that the LSOC has sufficient resources to carry out his or her role 

effectively. 

 

Lay Observer 

 

We support the proposal to end the post of Lay Observer and provide privilege from the law 

of defamation for LSOC publications. 

 

Bar and Solicitors Complaints Committees 

 

We think the arrangements for the recruitment and training should be strengthened.  At 

present, the Benchers and the Solicitor Complaints committee will be required to consult on 

the manner in which members are to be appointed.  In our view, this does not go far enough.  

Instead the legislation should make it a requirement that the appointment should meet 

public appointment standards and follow the Nolan principles including public 

advertisement and proper recruitment procedures.  This should be written into the 

legislation and subject to the scrutiny of the LSOC.  This would be in line with the 

recommendation contained in the Legal Services Review.  As far as we are aware, the 

current appointments by the Bar Council and Law Society do not entail publicly advertised 

posts.  We would accept some limited flexibility to deal with temporary short-term 

appointments to meet emergencies or unforeseen consequences.   
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In addition, an annual training plan and induction should be a requirement of both 

committees subject to scrutiny of the LSOC.  The Legal Services Review found a number of 

deficiencies with the arrangements in place at the time of the review.  There should also be a 

requirement to publicize the complaints procedures appropriately both online and beyond 

again subject to LSOC oversight.   We support the proposal to ensure the chair is a lay 

person and for two-thirds lay majorities on complaint panels. 

 

Jurisdiction of complaints committees 

 

We accept the principle that a complainant should normally go through a solicitor firms 

internal complaints procedure or the Bar Council’s informal procedure save for flexibility in 

certain circumstances.  Clause 14(3) and 32(3) of the Bill provide that rules to proceed 

straight to the Benchers or complaints committee may be provided for.  We would 

recommend that such rules must be provided for this possibility and the words shall should 

be substituted for may in both clause 14(3) and clause 32(3). 

 

We struggled to understand who the provision of clause 15(2)(b) (and its equivalent in 

clause 32) is aimed at namely that a complaint can be made by body of a description 

prescribed by order made by the Department in accordance with a recommendation under 

section 16.  We would welcome clarity on this point. 

 

We support the proposal to exclude complaints made by one practitioner against another 

practitioner from the complaints procedure.  
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Procedures of complaints committees 

 

We would make a couple of suggested amendments to the procedure for complaints.  The 

committees can refuse to consider a complaint where it would be better dealt with by legal 

proceedings see clause 17(5)(b) and 36(5)(b).  We envisage there will be complaints which for 

example, may amount to negligence where a legal route is more appropriate.  However, in 

some cases a complainant may choose not to pursue this route for example, to avoid 

prolonged litigation or due to lack of entitlement to legal aid on financial grounds.  In these 

circumstances, there should be provision for a complainant to state that he or she does not 

wish to pursue a legal route and still have the complaint heard.  Our experience of 

medical/health service complaints is that often complainants do not want legal redress and 

wish to ensure that their experience does not occur again.  There should be a way of 

ensuring this flexibility within the legal complaints system.  The Legal Services Review 

recommended that the complaints committees should have the discretion to enable a 

complainant to have recourse to a free expert opinion on the likelihood of success in 

proceeding with a claim and we would recommend that this option is provided for within 

the legislation. 

 

In addition, we think that the consultation requirement for the publication of draft rules in 

clauses 27 and 46 should be strengthened to ensure that the consultation is as wide and 

inclusive as possible.  In particular, the requirement should require publication and wide 

public dissemination of any draft.  The consultation process should be subject to agreement 

with the LSOC to provide a safeguard against the consultation being confined to an unduly 

narrow list of stakeholders.   
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Compensation 

 

The level of compensation mirrors the recommendation made by the Legal Services Review 

Group in its report published in 2006.  We would recommend that the level of compensation 

be increased up to £5,000 for both loss caused by negligence and for losses created by 

distress and inconvenience we think this increase would be an appropriate recognition of 

the fact that it is eight years since the Review Group reported.  Our concern is that the power 

to increase the compensation level by secondary legislation may rarely be actioned.  As a 

result, the £3500 limit for each level of compensation may remain the level for considerably 

longer than the eight years since it was first recommended.  The figure also remains 

considerably below the maximum figure for England and Wales and Scotland and therefore 

a maximum figure of £5,000 for each head of compensation seems both equitable an 

appropriate.     

 

 

Law Centre (NI) 

February 2014  

 

 


