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Law Centre (NI) response to DEL consultation on zero hours contracts 

About the Law Centre 

The Law Centre is a public interest non-governmental legal organisation that aims to 

advance social welfare rights.  We work to promote social justice and we provide 

specialist legal services to advice organisations and disadvantaged individuals 

through our advice line and our casework services from our two regional offices in 

Northern Ireland. The Law Centre provides a specialist legal service (advice, 

representation, training, information and policy comment) in five areas of law: social 

security, mental health, immigration, community care and employment. Law Centre 

services are provided to approximately 400 member agencies in Northern Ireland. 

Through our employment advice service we have a daily exposure to the range and 

type of contentious employment law problems that arise. We provide advice and 

legal representation before the Industrial Tribunal and Fair Employment Tribunal for 

employees/workers who do not have alternative access to legal 

advice/representation. 

Summary of key points 

 The Law Centre has directly experienced a significant increase in the number 

of queries related to workers being subject to “zero-hours” contracts over the 

last eighteen months. 

 The nature of a “zero-hours contract” is better reflected by the term “casual 

work”. 

 We believe that there is a legitimate place in the labour market for casual 

work but that the recent growth of the use of zero-hours contracts is related to 

the ease for employers in bypassing employment rights and dismissing 

workers. 

 We believe that a number of groups, namely young people, women and 

migrant workers are most negatively impacted upon by zero-hours contracts 

and that their misuse has significant social consequences. 

 Legislative reform in this area is essential. We believe that any casual/zero-

hour worker’s contract should be automatically deemed to become a contract 

of employment after a period of twelve weeks, except in the following narrowly 

defined circumstances: 

o In certain exempted sectors (e.g. bank nursing); and 

o Where the employer can show a legitimate and demonstrable business 

need to retain the casual contract 

 Exclusivity clauses should be banned outright. 
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Introduction 

A wide body of evidence has demonstrated that the use of “zero-hours contracts” 

has increased sharply over the last few years.1 Unfortunately equivalent figures are 

not available for the use of zero-hours contracts in Northern Ireland; however our 

experience in providing employment legal advice through our advice line leads us to 

believe that there has been a substantial increase in their use. It is becoming an 

issue of concern for more and more of our callers.  

This increased use of a “zero-hours” model by employers has generated 

considerable public concern and debate, which we believe reflects an instinctive and 

justifiable unease about over-use and inappropriate use of this work model. For the 

worker, being on a “zero-hours contract” can lead to increased insecurity, financial 

difficulties, benefit complications and vulnerability to abuse. We therefore believe 

that any examination of this area should scrutinise very closely the nature of the 

“zero-hour contract” and whether the generic justifications for its use are based on 

any evidence.  

The Law Centre welcomes the decision by DEL to consult on the issue of “zero-

hours contracts”. Our response answers the questions set out in the consultation 

document, but we have also attempted to analyse the fundamental questions around 

the nature and implications of the use of such contracts, and set out what we believe 

to be a compelling case for statutory regulation in this area.  

We are not calling for an outright ban on the use of “zero-hour contracts”, or “casual 

work”, which have a role in the labour market when used appropriately.  However we 

are now seeing an increase in the abuse of this sort of arrangement and there is an 

urgent need to address this trend before it develops any further. 

Zero-hour contracts – the social cost 

A common theme identified across the research on “zero-hours contracts” is the 

disproportionate adverse impact that their use has on already disadvantaged and 

marginalised groups. Workers on a “zero-hour contract” are more likely to be young, 

more likely to be low paid, and may be more likely to be migrant workers.2  

If the use of this arrangement is adversely affecting young people, migrant workers 

or other particular groups then there should be considerable concern about the 

resulting equality implications.  

                                                           
1
 While not achieving a consistency in determining what the actual usage of zero-hour contracts is, 

research carried out by, for example, the Office of National Statistics (2014), the Charted Institute of 
Personal Development (2013) and Ipsos Mori on behalf of the UK Commission for Employment and 
Skills (2014) all agrees that the usage of zero-hours contracts has risen dramatically over the last few 
years 
2
 Resolution Foundation (2013). A Matter of Time: The rise of zero-hour contracts. 
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Much has been made of the categories of worker who benefit from a “zero-hour” 

arrangement, but we believe that, as with agency work, the proportion of workers 

who would actively opt for this arrangement if full regular employment was on offer is 

likely to be small. A large proportion of workers subject to such contracts are only in 

those jobs as they are unable to find employment with fixed regular hours 

elsewhere.3 

In our advice work and casework a number of particular themes have emerged. 

Firstly, widely variable and marginal working hours result in many workers’ eligibility 

for benefits becoming hopelessly complicated. When a person is working, for 

example, 5 hours one week, 30 hours the following week and then 0 hours the next, 

they may find themselves cycling in and out of different benefits. Our Social Security 

caseworkers chair a forum for our member advice organisations (for example, local 

Citizens Advice Bureaus and independent advice centres) who deal with these 

issues on a daily basis; generally as individuals’ first point of contact. These 

organisations report recurring problems, where wildly fluctuating hours often result in 

considerable delay in payment of benefits due to the complication of the calculation 

process. We believe that the Department should work with colleagues in the 

Department for Social Development to establish the impact on administration of the 

benefits system of “zero-hours contracts”.  

Secondly, through our advice line we have been made aware of situations that 

involve individuals being locked into low-paying “zero-hours contracts” by employers 

threatening that if the worker resigns that the Social Security Agency will be informed 

with the result that it would disqualify the worker from eligibility for Job seeker’s 

Allowance. Such an example of this is outlined in Case Study 1 in the appendix. 

A third area of particular concern for us is the high prevalence of the use of “zero-

hour contracts” for workers in the domiciliary care sector, as acknowledged within 

the consultation paper. This is an issue that we are increasingly seeing through our 

advice line. Workers who provide care to vulnerable patients are being underpaid, 

exploited and demoralised. The issues highlighted with regards to care workers in 

the Scottish Affairs Committee’s interim report on the use of zero-hours contracts 

appear to also be rife in Northern Ireland.4 We have provided an example of this in 

Case Study 2 in the appendix. 

What actually is a “zero-hour contract”? 

The term “zero-hour contract” is one that has only come into common usage 

relatively recently, but it has increasingly been used to frame debate around models 

                                                           
3
 UKCES (2014). Flexible contracts: views from workers and employers. 

4
 This report has highlighted that zero hours workers in the care sector were more vulnerable to being paid 

less than the National Minimum Wage than those subject to contracts with a set number of hours. This was 
primarily due to the non-payment of travel times and deductions for uniform costs. 
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of working. We believe that this is unfortunate, and has served to skew the 

discussion and cloud the central issues. Too little attention has been paid to what 

this neologism actually means in practice. 

The central and defining characteristic of the so-called “zero-hour contract” is simply 

that the employer does not guarantee to provide any work and the employee is not 

obliged to take any work offered. There is nothing new about working in this way and 

there are other well-established terms that have been used to describe this such as 

“working as and when required” or “bank” working. Essentially it can be summed up 

by labelling it as “casual work”. We believe that the use of the term “zero-hour 

contract” gives a misleading impression that this is a new and different form of 

employment relationship. 

If we take the simple step of approaching the issues and questions that arise in this 

consultation from the starting point that it is casual work that is being considered, we 

believe that a clearer and more honest picture emerges. The public have an 

instinctive grasp of what “casual work” should look like and someone who has been 

working relatively steady hours for an employer for over two years is not it. 

Accordingly, in our response to this consultation we intend to refer to “casual/zero-

hour” rather than “zero-hour”. It may also be helpful to reflect that, viewed through 

this lens what we are currently seeing is an accelerating casualisation of the labour 

market.  

Casual work is a well-established work practice in certain sectors, such as bank 

nursing, or in areas where it is necessary to meet the needs of short-term seasonal 

demand. It can also be mutually beneficial for those seeking ancillary employment, 

such as students or those who have retired from other jobs. However, it is the 

sudden expansion of casual workers outside these established areas, under the 

guise of “zero-hours contracts”, that is the real cause for concern.  

It is clear that some employers are moving towards using “zero-hours” as the default 

model which is outlined very clearly in Norman Pickavance’s report, “Zeroed Out”.5 It 

is easily inferred from this that the jobs that these new casual/zero-hours workers are 

doing are essentially the same jobs that were formerly being done by employees. 

We are experiencing an increasing number of calls to our advice line related to this 

specific situation; an example of which is outlined in Case Study 5 in the 

appendix. 

What is the reason and justification for the rise in the use of casual/zero-hour 

work?  

The most common reason put forward by employers to justify the increased use of 

casual/zero-hour labour, outside traditional areas of use, is the need for “flexibility”. It 

                                                           
5
 Pickavance (2014), pages 6 & 7 
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is clear that “flexibility” – insofar as it means fewer employee rights and ease of 

employee dismissal – might be desirable in and of itself for some employers. 

However, that is clearly not a sufficient reason to allow increasing numbers of 

employees to be deprived of those rights and exposed to the difficulties that a 

vulnerable and uncertain employment status can bring with it. 

We do not believe that employers have been sufficiently required to explain exactly 

why flexibility is now needed to meet their particular circumstances. Unless there has 

been some very significant yet unrecognised change in working practices across 

entire sectors, we believe that it is likely that there is little or no increased need for 

“flexibility” outside previously recognised areas. Employers should be asked to 

explain and demonstrate how serious fluctuations in demand have suddenly become 

the norm in areas where they were not previously evident, or on what other basis an 

increase in “flexibility” is required.  

Traditionally, the employment relationship encompassed and accommodated a 

degree of natural fluctuation in demand or pressure of work, and the employer 

allowed for that in workforce planning.6 Most, if not all, workplaces would experience 

some minor fluctuation. It is therefore concerning that, in its response to the BIS 

consultation in Great Britain, the CBI used the following case example in support of 

the use of casual/zero-hour contracts: 

“Our zero hours employees work an average of 80% of the 

equivalent hours of full-time staff. Of the 20% of the time that they 

are not working, half of that is because we were unable to offer them 

work and the other half is where we have offered work but they have 

told us that they aren't available for that shift.” 7 

In our view, the use of casual workers in this sort of situation (where there appears to 

be a relatively minor fluctuation in need for workers that could be met by planned 

employment at a commensurate level) is clearly inappropriate and an abdication of 

responsibility by the employer. Although they are working an average of 80% of the 

hours of full-time staff, which would seem to imply that this is their main source of 

employment, the casual/zero-hour members of staff do not, however, benefit equally 

from the employment rights enjoyed by employees on standard contract terms. This 

case study does not appear to demonstrate the strong need for flexibility that 

characterises traditional use of casual working arrangements.  

Legal implications of the casual/zero-hour model 

As discussed above, it is our view that the “zero-hour contract” model of employment 

is identical in every important respect to casual working. Some proponents of this 

                                                           
6
 Pickavance (2014), page 12 

7
 CBI (2014). Zero hours contracts: Encouraging flexibility that benefits employers and employees. 

Case study E, page 6. 
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model seem to suggest that it is a form of employment, not casual work, but it is 

difficult to see how this would be legally sustainable.  

It appears that many casual/zero hours workers receive a Statement of Main Terms 

and Conditions of Employment, following the requirements of the Employment Rights 

(Northern Ireland) Order 1996, but this does not make them employees with a 

resulting right to claim unfair dismissal, redundancy and other legal rights. The use of 

these ambiguous statements, effectively “pretend employment contracts”, leaves 

many workers unaware what their employment status actually is.8 

In fact, an express statement that the employer need not offer any work at all (thus 

“zero hours”) actually operates to deprive the recipient of employee status. This is 

because the legal test that must be satisfied to attain employee status is grounded in 

the common law, particularly the law of contract. A worker cannot be an employee 

unless they can show “mutuality of obligation”: if the employer is not obliged to offer 

work (or the employee to take it) then the necessary obligation is not there. The 

common law of contract, which applies equally to buying a house or shipping cargo, 

is not necessarily the best tool for dealing with complicated human relationships 

within the workplace but, in the absence of alternative regulation, Tribunals and 

Courts must follow legal precedent. 

The “zero-hours contract” model takes advantage of the principles of contract law to 

exclude part of the workforce from the protection of employment status, in a manner 

similar to the agency worker model. In fact, the introduction of the Agency Worker 

Regulations may well be a factor that has driven the increase in casual/zero-hour 

contracts, as some employers look to take advantage of alternative unregulated 

contractual devices. 

Many people will have no functional alternative but to take what work they can get on 

whatever terms are on offer, especially in the current economic climate. The law of 

contract allows for two parties to be notionally free to come to whatever agreement 

they wish, so long as it does not breach a statutory provision. The reality is, however, 

that the stark imbalance in economic and negotiating power in this situation means 

that the employer is free to dictate terms, while the employee has little choice but to 

accept if they want to get any work. 

The Courts recognise that the unregulated operation of common law principles can 

leave vulnerable workers open to exploitation, but in the absence of legislation there 

is often little that they can do. In the leading case of James –v- Greenwich Council 

(2007) IRLR 168 the President of the Employment Appeal Tribunal, Elias J, made 

the following observation. 

                                                           
8
 Work Foundation (2013). Flexibility or Insecurity? Explaining the rise of zero hour contracts. Page 7 
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“We should not leave this case without repeating the observations 

made by many courts in the past that many agency workers are highly 

vulnerable and need to be protected from the abuse of economic 

power by the end users. The common law can only tinker with the 

problem on the margins. That is not to say that all agency 

relationships simply have as their objective to defeat the rights of the 

workers. There are obvious benefits in flexibility for employers in hiring 

agency staff, and many employees, particularly those with specialist 

skills, may also benefit from the flexibility as well as giving tax and 

fiscal advantages. A careful analysis of both the problems and the 

solutions, with legislative protection where necessary, is urgently 

required.” 

This analysis rings equally true when applied to casual / zero-hour workers. 

It has been suggested that, since a casual/zero-hour worker can bring a claim to an 

Industrial Tribunal to ask it to determine employment status, this is a sufficient 

protection against the misuse of zero-hour contracts. Our experience, drawing on our 

work advising and representing workers before the Tribunals on a daily basis, leads 

us to strongly disagree with this position, for a number of reasons: 

 Firstly, the existence of a contract that purports to agree that there is no 

mutuality of obligation puts the employee at an automatic disadvantage, as 

she or he has to get over the hurdle of showing that what was apparently 

agreed does not represent the reality of the relationship. 

 

 Secondly, this remedy provides no helpful precedents, as case law 

consistently states that the Tribunal will have to take into account all factors 

and features of the working relationship in order to reach a decision, and 

these inevitably differ in each individual case. The implication of this may be 

an increased burden on the cost of administration of justice, as the same 

question may have to be litigated over and over again in cases brought by 

casual/zero-hours workers.  

 

 Thirdly, the difficulties workers and employees face in bringing forward claims 

to the Industrial Tribunal, largely without access to legal advice or 

representation9, are going to be compounded for casual/zero-hour workers, 

who are statistically more likely to come from relatively disadvantaged 

sections of society, less likely to be unionised, and whose financial situation is 

more likely to be precarious. 

 

                                                           
9
 Law Centre (NI) (2013). Response to DEL Consultation on Employment Law Review. Page 8.  

http://www.lawcentreni.org/Publications/Policy-
Responses/DEL_Employment_Law_Review_Nov_2013.pdf  

http://www.lawcentreni.org/Publications/Policy-Responses/DEL_Employment_Law_Review_Nov_2013.pdf
http://www.lawcentreni.org/Publications/Policy-Responses/DEL_Employment_Law_Review_Nov_2013.pdf
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 Fourthly, the individual casual/zero-hour worker is left with no certainty or 

security as to their position, resulting in a reduced confidence in their ability to 

assert or enforce their rights. They may work in almost every respect in the 

same way as a recognised employee, but because a piece of paper says the 

employer doesn’t have to give them work at any particular time they cannot 

know what their status is until they get a Tribunal decision. It is entirely 

understandable that someone in this position is reluctant to test whether they 

have protection or not.  

 

 Fifthly, the uncertainty also leaves the casual/zero-hour worker vulnerable to 

explicit or implied threats and manipulation. A common theme in calls we 

have received through our advice line is that an attempt to raise an issue, or 

to turn down work that is offered, can lead to hours being cut and not offered 

in retaliation. Rather than dealing with the actual issues the crude tool of 

control over working hours is deployed.  

In many cases we suspect that the casual/zero-hours model is operated to give the 

employer all the benefits of having an “employee” without incurring the reciprocal 

obligations. On the face of it, all that is required to turn an “employee” into a “worker” 

is to insert a line in the contract stating “zero hours”. For unscrupulous employers 

this is too attractive and too easy.  

On the other hand, if the worker/employee wants to correct the mislabelling and have 

the designation changed to “employee” they have to take the drastic step of bringing 

legal proceedings, probably endangering their work, and then have to negotiate the 

complexities of the legal system, generally without legal representation. This is far 

from satisfactory. 

The problems and vulnerabilities of agency workers have been recognised and 

addressed to some extent by the Agency Worker Regulations, and, in tandem with 

the additional safeguards in the Conduct of Employment Agencies Regulations, at 

least some regulatory framework now exists. The additional cost of engaging 

workers through an agency may also act as a check on more widespread use of this 

model.  

Casual/zero-hour workers are now increasing in number but only have the imperfect 

protection of the common law to rely upon. We believe that it is clear that this is an 

area that urgently requires regulation.  

Suggested model for regulation  

As stated earlier, it is not the use of casual working arrangements that is the problem 

per se; it is their growing misuse, under the guise of “zero-hour contracts”. It is 

welcome that this consultation has focused attention on some of the symptoms of 

this misuse such as exclusivity clauses. However, unless the fundamental issue of 
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employment status is dealt with and resolved, the underlying problem will continue to 

infect the labour market. This cannot be effectively achieved by leaving it up to the 

individual: regulatory action is required.     

Clearly any such regulation should seek to strike a balance between allowing casual 

arrangements where appropriate (allowing sufficient flexibility for employers), and 

protecting the rights and welfare of vulnerable workers. The key aim should be to 

prevent the use of the “zero-hour” label unless it is justified and genuinely accords 

with the reality of the working practice.  

Effective regulation would, we believe, act to dissuade those who seek to exploit the 

“zero-hour contract” model while allow for well-established temporary labour needs 

to be met. To that end, we believe that the best model to consider would be one 

where any casual/zero-hour worker’s contract would be automatically deemed to 

become a contract of employment after a period of twelve weeks, unless objective 

justification for a continued casual arrangement could be demonstrated by the 

employer. 

The key advantage to this system is that it allows a considerable margin of the 

flexibility that employers may need and would not interfere with sectors where casual 

work is an established practice. An employer’s ability to utilise casual staff to cover 

short-term seasonal fluctuations would clearly not be affected. It might also be 

possible to build in exceptions for particular sectors where casual/zero-hour work is 

normal and mutually beneficial, for example, bank nursing. 

Employers who could show that their labour needs did actually fluctuate very 

significantly on an ongoing basis would demonstrate the necessary objective 

justification of genuine business need. Employers without a real business need 

would be deterred from mislabelling employees. We also believe that the business 

justification for maintaining the casual/zero hours contract must be given to the 

employee at the end of the twelve week period in writing, rather than it being 

something that only has to be justified if it is challenged at Tribunal.  

Obviously considerable thought would have to go into the mechanics of the system, 

but legal precedents and models exist that could be easily adapted. The twelve week 

period corresponds with the qualifying period in the Agency Worker Regulations, 

which was also designed to allow businesses access to agency staff to cover short-

term flexibility needs, while countering some abuses associated with long-term use.  

The Agency Worker Regulations also contain established precedents for anti-

avoidance measures that could be adapted to prevent employers trying to 

circumvent any protection. Again, as the twelve week period equates to existing 

statutory periods for determining what a normal working week should be where an 

employee has variable hours, there is an existing model that can be adapted (with 

necessary safeguards) to determine what hours the new contract should provide for. 



DEL: Zero Hour Contracts   
 

  10 
 

It would also be possible to build in measures that would ensure that employers, 

seeking to avoid legislative requirements, don’t just move workers onto “one-hour 

contracts”.  

None of these measures are likely to negatively impact on businesses who use 

casual/zero-hour workers appropriately as needed, and offer fixed–term or 

permanent employment when that is more suited to the business need and actual 

working pattern. One of the examples used by the CBI in its response to the BIS 

consultation in Great Britain illustrates this very well: 

"Having a flexible workforce enables us to pursue growth 

opportunities. At first we engage workers on a zero hours contract 

through an agency, but where demand is sustained we transfer 

them to a fixed-term contract and then offer them a permanent job if 

they are still needed after that time. Over 1,900 employees have 

joined us in that way and a further 2,000 are doing so at the 

moment." 10 

The sort of regulation we propose would not interfere with this business practice. 

Preventing employers who take a responsible attitude towards their workers from 

being undercut by employers who seek to gain an advantage by putting the bulk of 

their workforce on “zero-hour contracts” would be another positive consequence. 

Above all, the balanced regulatory intervention we suggest could give vital security 

and protection to the increasing number of disadvantaged and vulnerable people 

who now find themselves on a “zero-hour contract”. We recommend that DEL should 

develop models of appropriate regulation with a view to consulting further on 

legislation in this area. 

Measures that banned the use of casual/zero-hour contracts unless a clear and 

demonstrable need existed from the outset (perhaps analogous to the categories of 

“genuine occupational requirement” in discrimination law) would be another 

alternative. This sort of sectoral regulation could have some advantages in protecting 

existing and established areas of casual work but, unless the categories of exclusion 

were carefully designed, it could be argued that an adverse effect on business 

flexibility might result.  

A statutory Code of Practice has also been put forward as a possible answer, but we 

consider that this would not be sufficient to curb the spread of inappropriate use of 

casual/zero-hours contracts. Any effect that such a Code could have could only be 

manifested through individuals taking cases to the Industrial Tribunal, and, as we 

have set out previously, the vulnerable and precarious position of the casual/zero-

hour worker, coupled with the practical problems in bringing a legal claim, renders 

                                                           
10

 CBI (2014). Zero hours contracts: Encouraging flexibility that benefits employers and employees. 
Case study D, page 4. 
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this a largely ineffective or inaccessible remedy in practice. It is very doubtful 

whether a statutory Code would tilt that balance very much. A Code of Practice, in 

isolation of legislative reform, is also very unlikely to send the necessary clear and 

unambiguous message that is needed to dissuade employers who might look to 

exploit a casual/zero-hours model. 

Response to Consultation Questions 

1. Are there circumstances when it is justifiable to include an exclusivity 

clause in a zero hours contract? If so, please state what these are.  

The response to this question should also be taken as our response to questions two 

to seven. 

We have not come across many examples of exclusivity clauses in our advice work 

and nor have our member agencies reported it as much of an issue.  The research 

by CIPD seems to confirm that the use of exclusivity clauses appears fairly low.11 

We would also point out that employers do not need an exclusivity clause in a 

contract in order to restrict a worker’s ability to work elsewhere.  Where an employer 

requires a worker to be available “as and when required” and has the ability to 

change hours on a weekly basis, it can often be impossible for a worker to try to 

work elsewhere – particularly if there is a risk that the employer might not make 

further hours available to a worker who declines hours in the next week. Thus we 

believe that the focus on exclusivity clauses is a distraction from the key issue:  the 

significant increase in the prevalence of casual/zero hours contracts in 

circumstances where such contracts do not appear justified by “business need” (see 

above).   

However, where an employer does seek to include an exclusivity clause in a 

casual/zero hours contract, we believe that this is unjustifiable.   Clearly such a 

clause is a potential restraint of trade and may be unenforceable under common law.  

If an employer is not prepared to guarantee a worker that s/he will have work, it is 

totally unjustifiable for that employer to then seek to prevent him/her working 

elsewhere. 

Further, the argument in favour of exclusivity clauses where a worker has access to 

sensitive or confidential information will not apply to the majority of casual/zero hours 

workers in NI. Most people subject to casual/zero hours contracts tend to be 

engaged in low skilled and low paid work and are unlikely to have access to sensitive 

access to key files of a confidential and sensitive nature. This is acknowledged by 

CBI which holds that, unless the other employer is a direct competitor, there are few 

                                                           
11

 Para 3.26 of the Department’s consultation quotes the CIPD figure of 9%. 
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circumstances where an exclusivity clause should be justifiable.12Thus we would 

support an outright ban as Great Britain is currently legislating for through the Small 

Business, Enterprise and Employment Bill.13  

8. Do you think that a worker on a zero hours contract should have an 

automatic right to guaranteed hours if they have worked a regular pattern and 

number of hours on a zero hours or non-guaranteed hours contract for a given 

period (e.g. 12 months)? If so, could you suggest how many hours and how 

long an employee should have worked in order to trigger the automatic right? 

The Law Centre believes that a worker on a casual/zero hour contract should have 

an automatic right to guaranteed hours after a specified period. 

We note that one of the main arguments for the utility of casual/zero hour contracts 

is that they allow businesses to easily adjust to fluctuations in demand that cannot be 

predicted. However, when a casual/zero hours worker has been working regular, 

consistent hours for a given period, this would negate any argument by the employer 

that they cannot predict workflow and therefore need the flexibility provided by a 

casual/zero hours contract. In such a case, it would make sense that the employee is 

entitled to a contract with fixed hours.  

We suggest that the given period is 12 weeks. Our point of comparison is the 

Agency Worker Regulations pursuant to which a worker who has worked for the 

same end-user in the same role for 12 weeks becomes entitled to enjoy the same 

pay and basic working conditions as staff working directly for that employer.  We also 

suggest 12 weeks as a reasonable period because, in sectors where there is a 

genuine need to use staff on casual/zero hour contracts to cope with unpredictable, 

seasonal variations in work (e.g. peak sales times in retail or harvesting time in the 

agricultural sector) a 12 week period is sufficiently long to ensure such workers do 

become “deemed” permanent.   

We believe that the provisions of the Agency Worker Regulations can be of 

assistance in providing a framework for such legislation.  The Agency Worker 

Regulations provide detailed guidance on how the 12 week period should be 

calculated – including guidance on when the “clock” should be “stopped” or 

“paused”.  In addition, the Regulations provide detailed rules on “anti-avoidance” 

which again could be replicated in any legislation governing casual/zero hours 

contracts.   

Consideration would have to be given as to how to calculate the hours for a casual 

worker who has been deemed permanent.  In respect of how the hours of a worker 

who qualifies under the “12 week rule” might be calculated in circumstances where 

                                                           
12

 Confederation of British Industry, “Zero hours contracts: Encouraging flexibility that benefits 
employers and employees,” page 5 
13

 Clause 139, http://www.publications.parliament.uk/pa/bills/cbill/2014-2015/0011/15011.pdf  

http://www.publications.parliament.uk/pa/bills/cbill/2014-2015/0011/15011.pdf
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the hours have varied during that period, we suggest that an average of the whole 12 

weeks may not be the best approach.  Rather, an average of the “best” six weeks 

during the period might provide a better approach: it would deter an employer from 

taking steps to reduce a worker’s hours in the period coming up to the 12 week 

“qualifying period”.  Measures would also be needed to ensure that employers would 

not try to circumvent any legislation on casual/zero-hour contracts by providing 

contracts for, say, one hour per week.   

If legislation was introduced to provide for an automatic right to qualify for minimum 

guaranteed hours following, say, a 12 week qualifying period, we do not believe that 

the courts would be troubled with application of such legislation.  Employers would 

be required at the outset to assess whether or not a proposed casual/zero hours 

contract is genuinely warranted and we believe that many employers would conclude 

it was not.   

The introduction of such legislation would have an immediate effect by significantly 

reducing the incidence of casual/zero hour contracts.  At the same time however, 

such a rule would not interfere with their legitimate use. 

If there is concern that such regulation might unduly disrupt the legitimate use of 

casual/zero hours contracts in particular sectors, consideration could be given to 

exempting such sectors from any regulations (for example, bank nurses and 

agricultural workers recruited for seasonal work).  Any regulations could also provide 

for exemption from “the 12 week rule” on the grounds of “demonstrable legitimate 

business need”.    

In respect of any exemption on the basis of “demonstrable legitimate business 

need”, we suggest that there be a presumption that the employment should be 

deemed permanent and that the burden of proof lie with the employer to 

demonstrate why such an action is not possible. The employer should provide 

written justification to the employee at the 12 week period to explain the 

demonstrable legitimate business need. 

9. Alternatively, do you think that a worker on a zero hours contract should 

have an automatic right to request a fixed term contract if they have worked a 

regular pattern and number of hours on a zero hours or non-guaranteed hours 

contract for a given period (e.g. 12 months)? If so, could you suggest how 

many hours and how long an employee should have worked in order to trigger 

the right to request? 

We are not sure if reference to “fixed term” here means a fixed term contract or 

whether it is intended to mean minimum guaranteed hours. We have assumed that 

the meaning is minimum guaranteed hours.   
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We do not believe a right to request minimum hours would be effective in reducing 

the inappropriate use of casual/zero hours contracts. The problem many workers on 

casual/zero hours contracts face is that they often do not feel in a position to assert 

their rights for fear of losing work.  We base this belief on our experience from the 

Law Centre advice line that, in comparison to other categories of callers, a significant 

proportion of workers who contact us for initial advice on casual/zero hours contracts 

do not come back for follow up advice and/or do not proceed to take any action.  

Thus, if the obligation to trigger the right is left with the worker it is unlikely to result in 

a significant change in the prevalence of casual/zero hours contracts.  Many workers 

feel too precarious in their work to be prepared to assert any rights to their employer. 

Thus we believe that any regulations should confer a right to minimum hours as 

detailed in our response to question 8, rather than simply a right to request.  

10. Do you think that there would be benefit in introducing a compensatory 

arrangement similar to that adopted in the Republic of Ireland which would 

guarantee a minimum payment for workers on zero hours contracts who had 

an expectation of work, but who were not called to work in a given week? If so, 

could you suggest: 1) what the minimum payment might be based upon; and 

2) in what circumstances such a payment might be triggered? 

Workers whose shifts are cancelled at short notice should be compensated; the 

Republic of Ireland scheme serves a useful model. 

We note that there is considerable consensus about the need for compensation as a 

means to protect the worker’s reasonable expectations of an income.14 The more 

difficult question is how far in advance notice should be given before this payment is 

triggered. We believe that compensation should be paid where a shift has been 

cancelled within 48 hours.15 Furthermore, the minimum payment should be 

proportionate to the hours that were (reasonably expected to have been) scheduled: 

in the Republic of Ireland, a worker is entitled to payment of 25% of the hours that 

were to be worked. This seems like a sensible starting point. In addition, it is also 

essential that workers be reimbursed for any expenses incurred as a result of shifts 

being cancelled or reduced at very late notice. The key expenses here are travel 

expenses (e.g. where a worker pays for transport with the expectation of working a 

full day only to be told to go home after one hour’s work) and childcare expenses 

(e.g. where a worker has paid for a place in childcare). One way to do this could be 

to require the employer to cover the difference between the wages actually earned 
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 Norman Pickavance, “Zeroed Out: The place of zero-hours contracts in a fair and productive 
economy,” pages 17-18; Confederation of British Industry, “Zero hours contracts: Encouraging 
flexibility that benefits employers and employees,” page 7; Scottish Affairs Committee, “Zero Hours 
Contracts in Scotland: Interim Report,” page 27; Chartered Institute of Personnel and Development, 
“Zero hours contracts: myth and reality,” page 38 
15

 We note that Pickavance suggests between 48 hours – 1 week. Norman Pickavance, “Zeroed Out: 
The place of zero-hours contracts in a fair and productive economy,” page 18 
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and any costs incurred.  These reimbursements must be additional to any 

compensation.  

We believe that variable working patterns, which casual/zero-hour contracts can 

entail, often create significant problems rather than benefits for those with childcare 

responsibilities. Through our employment advice line and our casework we have 

repeatedly come across situations where an employer wishes to impose contractual 

terms that mean the worker’s hours can vary widely at short notice. This has a 

directly negative impact upon parents with childcare responsibilities 

(disproportionally women) who often find that they can’t make this sort of job fit with 

their family needs. It is very rare that a working mother has support or professional 

childcare that can be as flexible as employers trying to impose such terms would like 

her to be. In reality, too much flexibility is as bad as too little in this sort of situation. 

Women often wish to work flexibly, but that flexibility is most often a chance to work 

defined and limited hours that are predictable and allow reliable childcare 

arrangements to be in place.  

It is common for issues of indirect sex discrimination to arise in situations where the 

employer is insisting that a woman work on an entirely flexible basis that is 

incompatible with her childcare arrangements. In the context of casual/zero hour 

contracts, an inability to be available is likely to lead to being given less or no work, 

creating an adverse impact for women in access to work.   

11. Should a worker on a zero hours contract have the option to move to an 

annualised hours contract? 

We believe that the position of casual/zero hours contract workers would be best 

improved by providing them with a right to automatically move to a permanent 

contract after a 12 week period.  An option to move to an annualised hours contract 

would be better than the current position but is not the solution. This type of contract 

still leaves the worker with great uncertainty on a week to week basis as to their 

hours of work and income. Further, we do not believe it would assist businesses 

where there is a genuine uncertainty/unpredictability in respect of how much work it 

can offer its workers.  

12. We welcome views on whether retaining the current arrangements (or 

doing nothing) is sufficient and whether taking forward legislation as set out 

above would undermine business flexibility and individual choice. 

We strongly believe that DEL needs to take forward legislation to curtail the use of 

casual/zero hour contracts and to ban the use of exclusivity clauses. We are gravely 

concerned that if this consultation does not result in meaningful action to curtail the 

use of casual/zero hours contracts it could be taken as implied approval of their use.  

Thus we could potentially see an even greater increase in their use. It is possible to 

curtail the abuse of casual/zero hour contracts while at the same time facilitating the 
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continued legitimate use of such contracts where flexibility is genuinely required by a 

business.   

With regard to individual choice, our experience in advising workers tells us that the 

recent rise in casual work is not due to more workers choosing such contracts.  The 

rise is due to employers imposing such contracts irrespective of the worker’s wishes.   

We agree that some workers may choose to work on a casual/zero hours basis, for 

example those who: 

(i) want to keep working but are not financially dependent on the work (those who 

have retired from their “main” job or who are otherwise financially secure); 

(ii) want to do some work but need to combine it around other commitments (e.g. 

study). 

Historically we believe casual workers did, in the main, comprise such workers.  

However, we strongly dispute that the majority of workers who are now on 

casual/zero hours contracts are on such contracts by choice.  It is not reflected in our 

experience of dealing with casual/zero hours contract workers on the advice line and 

does not appear to be reflective of any significant change in society (e.g. the 

increase in casual work has not been caused by a sudden increase in the number of 

people choosing to work after retirement).   

Our experience tells us that at the commencement of a worker’s employment when a 

contract is being signed there is rarely true equality of bargaining power.  It is really 

only highly paid professionals whose skills are in demand who are in a position to 

enter into negotiations over the details of their contract.  The majority of workers 

whom we advise are engaged in relatively low-skilled and low-paid work and they 

are competing for work in an economic downturn.  The idea that such workers have 

an ability to “negotiate” the terms of their contracts at the outset of their engagement 

or employment is a fallacy.  In the current economic climate where workers are 

competing hard to obtain any form of work it is highly unlikely that a low paid worker 

is going to object to what is contained in a statement of particulars or terms of 

engagement.  

While employees may feel vulnerable and unable to challenge their terms of 

employment upon engagement, over time, an employee’s security improves.  Statute 

has intervened to level out the inequality of bargaining power by providing protection 

from unfair dismissal. Casual workers enjoy less statutory protection and crucially 

cannot claim unfair dismissal or detriment for asserting statutory rights.  Thus, once 

the worker has been engaged for a period of time and becomes aware of the 

practical implications of certain terms in their contract of engagement they may be 

unhappy and seek advice.  However, our experience suggests that at that stage, the 

key obstacle to workers enforcing their rights is fear of losing their jobs.  Individual 
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choice of workers is not, we believe, the driving factor behind the increased 

prevalence of casual/zero hour working. 

13. If you have sought employment information, advice or guidance on zero 

hours contracts before, (a) where did you receive it from, (b) how helpful was it 

to you in terms of explaining your position in regard to zero hours contracts, 

and (c) how could it have been improved? 

No comment 

14. Do you think that model clauses for zero hours contracts would assist 

employers in drawing up zero hours contracts, and support employers and 

individuals to better understand their employment rights and obligations? If 

you answer yes, what should the key considerations be in producing model 

clauses? 

We are not in favour of model clauses. We share the TUC’s concern that these risk 

legitimizing or justifying the use of casual/zero hours contracts.16 Ultimately, this 

could encourage work arrangements like casual/zero hour contracts at the expense 

of more permanent, secure employment. 

15. Do you think that existing employment law, combined with greater 

transparency over the terms of zero hour contracts, is the best way of 

ensuring individuals on zero hour contracts are making informed choices 

about the right contract for them to be on? 

We do not think it is sufficient to rely on existing employment law as the primary 

means to assist workers on casual/zero hour contracts. 

To be effective, employment law must be enforceable and we have consistently 

pointed out the difficulties faced by claimants seeking to enforce laws through the 

courts due to the complexity and length of the process.17 We think that casual/zero 

hour workers are particularly unlikely to persevere with a claim – indeed, this is a 

finding by the Scottish Affairs Committee 18 and is backed up in our work in advising 

workers through our advice line.  One of the reasons that casual/zero hour workers 

are unlikely to take a case is the perception that they have ‘no protection under UK 

domestic law’.19 However, as DEL has pointed out, this is not the case as a person’s 

rights depend on their employment status: an Employment Judge may find mutuality 

of obligation in cases where the worker has worked consistently over a period of time 

and may find that the worker is entitled to all of the rights and privileges of an 
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employee.20 In reality, few cases get to the door of the Tribunal and therefore there is 

little scrutiny of contracts. Furthermore, casual/zero hour workers are rarely 

supported by union officials (who could otherwise assist with a claim) given that 

union membership among casual/zero hour workers is low.21  

The nature of enforcement of employment law and the limitations of the individual 

remedy route makes it even more imperative that the Department takes a legislative 

stance on casual/zero hours contracts. 

16. Do you think there is more employers can do to inform individuals on zero 

hour contracts what their rights and terms are? 

The Law Centre would welcome more information being provided to individuals on 

zero-hours contracts regarding what their rights and terms are, however this must 

also be in the context of wider regulatory reform.  

Many casual/zero hour workers are not fully aware of their terms and conditions and 

associated rights and benefits.  Most of those who call our advice line are shocked to 

discover that they do not have unfair dismissal or redundancy rights. 

The TUC has advocated that casual/zero hour workers should be made aware of 

their employment status (i.e., whether they are a worker or employee) and the rights 

that accompany that status.22 The CIPD further recommends that employers conduct 

regular reviews of the working arrangements “to ensure that the reality of the 

employment relationship reflects what is set out in the contract.”23 However, as 

already stated the abuse of casual/zero-hour contracts is not going to be resolved by 

providing workers with more information and relying on the worker to enforce his or 

her rights.  Some workers have the requisite knowledge, skills and confidence to 

assert their rights to their employers and to take the issue further if needed.  

However, many are unable to do so for a variety of reasons: fear of not getting the 

job if terms and conditions are challenged at the outset; fear of losing the job or 

having hours cut if queries are raised at a later stage. 

Information giving alone is not the solution. Indeed, without regulation of the use of 

casual/zero-hour contracts, a focus on “information provision” may in fact make the 

issue more complicated for workers. As stated earlier, the use a Statement of Main 

Terms and Conditions of Employment required by law, is also particularly unhelpful 

as it can mislead workers into believing they have an employment contract. 

A helpful analogy can again be drawn with agency workers: the Conduct Regulations 

make it a requirement for agencies to provide workers with certain information about 
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their rights and entitlements.24 There are additional information requirements under 

the Agency Worker Regulations in respect of agency workers who are engaged on 

“Swedish Derogation” contracts.  As a result of the latter we are starting to see ever 

more complex agency worker contracts with numerous defined terms, clauses and 

sub-clauses.  These contracts can test the analytical skills of an employment lawyer 

and it is clear when we speak to agency workers who have signed such contracts 

that they did not understand much of the content.  It is also clear that the employer or 

agency concerned has not explained same.  It is unrealistic to expect that many 

employers will set out the reality of casual/zero-hours work arrangements to workers 

in terms that are going to focus the worker’s attention on the fact that they do not 

have a right to claim unfair dismissal, redundancy or detriment for asserting a 

statutory right. 

[Questions 17-28 are seeking responses specifically from workers on zero 

hour contracts and employers who use zero hour contracts] 

No comment. 

29. Are there any issues which you consider that the Department has not 

addressed in this document, and which would merit further discussion? 

Please provide detail. 

We note that DEL is conducting research on casual/zero hour contracts.25 It would 

be useful if, in addition to assessing the prevalence of casual/zero hour contracts in 

Northern Ireland, the research also identified the impact that such working 

arrangements are having on the lives of workers. These impacts have been 

documented in GB through a number of reports; however, it would be useful to 

formally ascertain whether the same effects (as the queries through our advice line 

would suggest) are experienced here. For example: 

a) Casual/zero hour workers earn less than the average hourly wage for British 

workers.26  

b) Casual/ zero hour workers can be subject to constant financial insecurity and 

the uncertainty of work and income makes it extremely difficult for workers to 

plan expenditure and manage household budgets.27   

                                                           
24

 The type of information that must be supplied varies depending on whether the worker is likely to 
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c) Casual/zero hours workers can have great difficulty arranging childcare when 

work is offered at short notice28 and alternatively, may incur costs where work 

is cancelled as such.   

d) Worker morale is lower for workers on casual/zero hours contracts leading to 

reduced performance and productivity. 29   

e) Despite the much heralded ‘flexibility’, many workers feel obligated to accept 

work when it is offered.30 Thus the reality is that flexibility is primarily a benefit 

for employers. 

f) Workers on casual/zero hours contracts tend to enjoy less training than 

permanent employees31 and are less engaged with their work.32 Such workers 

are therefore likely to provide a lower quality service than a permanent 

employee. 

 

The Law Centre’s key focus is the impact that the abuse of casual/zero hour 

contracts is having on workers’ employment law rights. However, the impact on 

workers also creates wider societal implications that should also be taken into 

account. 

30. Are there any other possible policy options which should be considered to 

address issues relating to zero hours contracts? If so, please state what these 

are. 

The Employment Rights (NI) Order 1996 should be amended to extend the right to 

claim detriment for asserting a statutory right to workers. Workers are protected from 

detriment in respect of asserting rights in relation to (among other things) the 

National Minimum Wage Act, the Working Time Regulations and on health and 

safety grounds.  However, the 1996 Order omits workers from a right to claim 

detriment for asserting a statutory right.   Thus, if a worker makes a complaint to 

his/her employer about underpayment of or failure to pay wages, s/he has no 

protection if the employer subjects him/her to a detriment as a result of such 

complaint (for example by cutting of hours or ceasing to give work at all).  We believe 

that this was an unintended omission in the 1996 Order (as most of the relevant 

1996 statutory rights will not apply to workers) and that it should be remedied.   
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31. Do zero hours contracts or any of the options explored through this 

consultation create any negative equality impacts? 

We feel that the following groups are disproportionately negatively impacted upon or 

exploited by misuse of casual/zero hour contracts: 

 Young people (aged 16-24);33 

 Female workers (due to their caring responsibilities);34 and  

 Non UK nationals.35 

32. Do zero hours contracts create any difficulties for employees in accessing 

benefit entitlements? 

Casual/zero hours contracts create difficulties for workers accessing benefits as the 

number of hours worked and the amount of income can vary significantly from week 

to week.  Jobseeker’s Allowance (and passported Housing Benefit) and Working Tax 

Credits are the benefits where difficulties are most commonly experienced.36  

Changes in hours from week to week may not only affect the level of benefit being 

received but may in fact require workers to move from one benefit to another (e.g. 

from JSA to Working Tax Credits). Clearly this creates significant problems for 

individual workers who are trying to manage their household budgets and plan 

expenditure.  There is a burden of having to keep the relevant authority informed of 

changes in hours and the risk of overpayments accruing (for example with Working 

Tax Credits).   However, it is not only individual workers who are impacted.  There is 

also an added administrative burden on the State in managing the fair administration 

of benefits for people whose financial circumstances are unpredictable and regularly 

fluctuating. 

While some may argue that the increased use of casual/zero hour contracts has 

allowed the UK to maintain employment levels during the recession, an alternative 

view is that it has increased the number of people who are “underemployed” and 

remain reliant on the State in order to subsist. A reduction in the prevalence of 

casual/zero-hour contracts will inevitably ease the administrative burden created in 

the benefits system.   
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APPENDIX - CASE STUDIES 

In our work advising workers and members on our advice line we have become 

aware of a significant increase in the use of zero hour/casual contracts.  This 

increase has been marked over the last 18 months.  Many of the workers that we 

speak to are working a regular pattern of hours over significant periods of time. In 

such cases, the use of a casual/zero hours contract appears entirely inappropriate 

and not a reflection of the true relationship between the parties.  Despite receiving 

queries from workers who are unhappy with some aspect of their employer’s 

behaviour we find that many of these workers do not return to us for follow up advice 

or decide not to pursue a potential case because they are afraid of losing their work.  

We set out below some examples of what appear to us as unjustified use of 

casual/zero hours contracts 

Case Study 1  

We were contacted by the father of a young man who was working in a small “high 

end” clothes shop.  His son was on a casual/zero hours contract and was unhappy 

because he had shifts regularly cancelled at short notice:  he would pay £5 to travel 

to work only to be told that he was not needed that day or to be told to go home after 

one or two hours’ work because things were quiet.  The son had decided to leave but 

when he attempted to hand in his notice his employer told him that he would tell 

“Jobs and Benefits” that he had resigned from his job without good reason and this 

would disqualify him from Jobseeker’s Allowance.  The son had retracted his 

resignation.   We advised the father that on the information we had about the son’s 

contract, any potential claim for wages in respect of shifts cancelled at short notice 

would be difficult given that he had no contractual right to hours.  We were willing to 

explore if any claim might be made on the basis that he had a contractual right to the 

hours that he was rostered for on a particular day but that such a claim would be 

difficult.  However, we also had to advise the father that the employer might simply 

cease to give the son work once it was discovered that he was proposing to pursue a 

claim and that if this happened, there was no protection (there being not protection 

for detriment for asserting a statutory right).  The son decided not to pursue any 

potential grievance or claim as he was anxious to hold on to the work.   

Case Study 2  

In a case referred to us by one of our member organisations, a domiciliary care 

worker, who was engaged on a “zero-hour contract”, found that she was barely 

making any money despite working long hours on a daily basis. The employer was 

not paying her for her travel time between patients’ houses and told her that she 

could only recover her fuel costs at the end of the year. The client loved the work 

and was dedicated to wanting to help others, but found that she was running up 

credit card bills to pay for her petrol. She also reported the common and recurring 
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issue: that if she had to refuse work on a particular occasion, she would often find 

that her hours were cut the following week. 

In addition to the problems directly caused by her precarious “zero-hour” status, the 

employer was taking advantage of the situation to pay under the National Minimum 

Wage. Payment of her holiday pay was also being made on a “rolled-up” basis, 

contrary to the Working Time Regulations.  

Case Study 3  

We have received a number of calls from workers who were recruited to a particular 

role in the public sector that was advertised as permanent.  A number of people who 

had been successful in their applications resigned from permanent jobs in order to 

take up the new role.  However, following a six week training period the workers 

were then presented with contracts which stated they had no minimum guaranteed 

hours.   The workers initially did not object to the new contracts as they were told 

that they would in fact be working full-time hours.  However, after some time the 

employer notified the casual/zero hours workers that their holiday pay would be 

calculated differently (and less generously)  compared to their permanent 

colleagues.  They also started to come under pressure to be more “flexible” in their 

hours – a request that was not being made in respect of their permanent colleagues.   

We advised the workers that we could seek to act for them to assert their right to a 

permanent contract on the basis that the documentation did not reflect the true 

contractual arrangements between the parties.  However, once the workers became 

aware of the fact that their legal status was precarious (particularly as they had been 

working for a relatively short period of time (well short of one year) they decided not 

to pursue the issue.  

Case Study 4  

We were contacted by a security guard who had recently been TUPE’d over to a 

NewCo after the business he worked for was sold. He was unhappy because the 

NewCo appeared to be seeking to change his terms and conditions in respect of sick 

pay entitlement and his hours of work.  Although the client had been working regular 

hours for approximately 10 out of the 14 years he had been in his job, on review of 

his documentation we discovered that he was on a casual/zero hours contract.  We 

were fairly confident that we could show that the contractual documentation did not 

reflect the true relationship between the parties but had to warn our client that his 

case was complicated by the fact that he had signed two sets of contractual 

documentation both of which described the relationship as “zero hours”; the latter 

contract having been signed within the previous 2-3 years.  Our client obtained 

alternative employment and was then happy to proceed.  The case settled after initial 

correspondence.  We believe a key factor in the case resolving was that the previous 
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employer “OldCo” was prepared to provide evidence that the client had in fact been 

working a regular pattern of work for many years.  

Case Study 5 - Factory workers to be moved to casual/zero hour contracts 

We received information from a member organisation that a large factory in its area 

was proposing to move approximately 50% of its workforce onto casual/zero hours 

contracts.  No business reason was given to explain the need for the proposed 

change.  Our member organisation was concerned that it was simply a cost cutting 

measure.   At the time of writing we have not received further instructions on this 

matter. 
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