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Department of Health  

Continuing Healthcare in NI: introducing a transparent and fair system 

 

About Law Centre (NI) and introduction  

1. Law Centre (NI) (“LCNI”) promotes social justice and provides a regional 

specialist legal services to advice organisations and disadvantaged individuals in 

Northern Ireland. It provides advice, casework, training, information and policy 

services in employment, health & social care and social security law. LCNI 

delivers an Independent Advice, Support and Mediation Service (Community 

Care), which includes a specialist advice line and a regional advice clinic service 

as well as a representation service. We advise in all areas of community care law 

including: needs assessments, provision of services, direct payments, capacity 

and decision making in social care, financing residential and nursing home care.  

 

Preliminary comments 

 

2. LCNI welcomes the opportunity to respond to this consultation. LCNI considers 

that continuing healthcare is an important (and hitherto underutilised) service and 

so we welcome the Department’s commitment to addressing the issues and to 

developing a transparent and fair system. The Department acknowledges that 

this consultation stems from a comprehensive review undertaken in response to 

a report published by Age NI, ‘The Denial of NHS Continuing Healthcare in 

Northern Ireland’ (2014).1 LCNI shares the concerns outlined by Age NI and 

commends the Department for responding to concerns identified by the voluntary 

and community sector. We look forward to an ongoing process of engagement 

with the Department as this piece of work develops.  

 

3. Current health guidance states that Trusts should seek reimbursement for care 

placements only in circumstances where there has not been a determination of 

continuing healthcare need.2 This indicates that Trusts are required to consider 

continuing healthcare needs in all cases. However, it is LCNI’s experience that 

these needs are not routinely considered in each case.  

 

                                                           
1
 Age NI, ‘The Denial of NHS Continuing Healthcare in Northern Ireland’ (2014) accessible here: 

http://www.ageuk.org.uk/Documents/EN-GB-NI/policy/social-
care/Age_NI_Report_The_Denial_of_NHS_Continuing_Healthcare_in_Northern_Ireland_May_2014.pdf?
dtrk=true  
2
 Circular HSC (ECCU) 1/2010  para 88.  

http://www.ageuk.org.uk/Documents/EN-GB-NI/policy/social-care/Age_NI_Report_The_Denial_of_NHS_Continuing_Healthcare_in_Northern_Ireland_May_2014.pdf?dtrk=true
http://www.ageuk.org.uk/Documents/EN-GB-NI/policy/social-care/Age_NI_Report_The_Denial_of_NHS_Continuing_Healthcare_in_Northern_Ireland_May_2014.pdf?dtrk=true
http://www.ageuk.org.uk/Documents/EN-GB-NI/policy/social-care/Age_NI_Report_The_Denial_of_NHS_Continuing_Healthcare_in_Northern_Ireland_May_2014.pdf?dtrk=true
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4. The Department’s figures show that 43 individuals were assessed as eligible for 

continuing healthcare in Northern Ireland between the periods April 2011 to 

September 2016. LCNI considers this figure to be extremely low and may 

indicate that a significant number of people are not being assessed as eligible for 

continuing healthcare.   If so, this may be having significant financial 

consequences for patients and/or family members. LCNI suggests that the low 

figure is indicative of the low levels of awareness of continuing healthcare – 

whether by health/social care professionals,3 the advice sector or by patients 

and/or family members themselves. Whatever the outcome of this consultation, 

LCNI recommends that the Department commits to raising awareness of the 

scheme.4   

 
5. LCNI invites the Department to carry out a full equality impact assessment of its 

proposals.  

 
 

Q1: The Department’s preferred option is Option 3.  Do you agree with the 

Department’s view that Option 3 is the most suitable approach to ensure that 

there is a transparent and fair system for all individuals who require nursing or 

residential home care in Northern Ireland? 

6. LCNI does not agree that Option 3 is the most appropriate option for Northern 

Ireland for reasons outlined below.  

7. LCNI’s understanding of the impact of implementation of Option 3 is that it would 

introduce a situation analogous to the Scottish position where continuing 

healthcare is available only in a hospital setting i.e. through a model of Hospital 

Based Complex Clinical Care. The Scottish model was developed in a very 

different context: a key difference being that Scotland provides Free Personal 

Care to all persons 65yrs+ who require it.5  LCNI does not consider it appropriate 

to introduce a single aspect of the Scottish system into this jurisdiction, without a 

wider review. 

8. LCNI is concerned that implementing Option 3 would, in effect, end the policy of 

Continuing Healthcare in Northern Ireland. LCNI is also concerned that it would 

                                                           
3
 The Age NI report details how some Trusts were not aware of Continuing Healthcare.  

4
 At present, there is just one reference to Continuing Healthcare on NI Direct accessible here: 

https://www.nidirect.gov.uk/articles/paying-your-residential-care-or-nursing-home-fees  
5
 http://www.gov.scot/Topics/Health/Support-Social-Care/Support/Older-People/Free-Personal-Nursing-

Care  

https://www.nidirect.gov.uk/articles/paying-your-residential-care-or-nursing-home-fees
http://www.gov.scot/Topics/Health/Support-Social-Care/Support/Older-People/Free-Personal-Nursing-Care
http://www.gov.scot/Topics/Health/Support-Social-Care/Support/Older-People/Free-Personal-Nursing-Care
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create an incentive for patients to stay in hospital as a means to avoid the care 

costs that may follow from hospital discharge.  

9. LCNI’s opinion  is that Option 3 is  inconsistent with the existing policy framework 

in Northern Ireland, namely; the Transforming Your Care agenda and the move 

from hospital care to community based social care provision;6 the NI draft 

Programme for Government, which reiterates the need for care in the home or 

within the community,7  the Department’s Hospital Discharge guidance, which 

requires Trusts to ensure the efficient operation of discharge protocols8 and the  

Department’s Care Management/Charging Guidance, which anticipates that 

continuing healthcare is available outside of a hospital setting.9  .  

Q2. If your answer to Question 1 above was No, do you have a preferred choice 

from the alternative options listed in the consultation document? 

10. LCNI has a preferred choice from the alternative options listed in the consultation 

document and it strongly recommends Option 4: i.e. that the Department 

develops standalone continuing healthcare guidance and assessment checklist 

appropriate for the health and social care system in Northern Ireland.  

11. As LCNI has previously identified, there is no explicit legislative requirement to 

make continuing healthcare available in Northern Ireland.  LCNI considers that 

there is pressing need for the Department to develop comprehensive guidance 

that reflects the principle confirmed in the Couglan judgement that ‘where the 

primary need is a health need, then the responsibility (for arranging and funding 

the care) is that of the NHS.10 Specifically, the guidance should: identify who is 

eligible for continuing healthcare and define the meaning of ‘primary healthcare’; 

set out the assessment and decision-making process and timescales; and, 

critically, outline an appeals mechanism. Departmental guidance would apply to 

                                                           
6
 Shifting resource from hospitals to enable investment in community health and social care services is 

one of the recommendations of Transforming Your Care (2011) accessible here: 
http://www.transformingyourcare.hscni.net/wp-content/uploads/2012/10/Transforming-Your-Care-Review-
of-HSC-in-NI.pdf (p.8)  
7
 One of the outcomes of PFG is improved support for adults with care needs which is measured as the 

number of adults receiving personal care at home or self directed support for personal care, as a 
percentage of the total number of adults needing care. 
https://www.northernireland.gov.uk/consultations/draft-programme-government-framework-2016-21-and-
questionnaire  
8
 The Department issued guidance in 2004 entitled Delayed Discharges Related to Patient Choice: 

Regional Protocol 
9
 DHSSPS Care Management, Provision of Services and Charging Guidance (2010) 

10
 51 BMLR 1, [1999] EWCA Civ 1871  

http://www.transformingyourcare.hscni.net/wp-content/uploads/2012/10/Transforming-Your-Care-Review-of-HSC-in-NI.pdf
http://www.transformingyourcare.hscni.net/wp-content/uploads/2012/10/Transforming-Your-Care-Review-of-HSC-in-NI.pdf
https://www.northernireland.gov.uk/consultations/draft-programme-government-framework-2016-21-and-questionnaire
https://www.northernireland.gov.uk/consultations/draft-programme-government-framework-2016-21-and-questionnaire
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all Trusts and therefore would address the issue of regional inconsistency.11 

Further, LCNI’s view is that such guidance would lead to an uptake of continuing 

care, which would be consistent with the wider policy objectives (referred to in 

paragraph 8, above) of providing community-based care.  

12. LCNI notes that Northern Ireland need not approach this issue ab initio; rather 

there is already the advantage of learning from the extensive work that has taken 

place in England, Wales and Scotland. Further, the fact that Northern Ireland has 

an integrated system for the delivery of health and social services may make it 

easier to clarify the system thereby avoiding the somewhat lengthier assessment 

periods in England, noted in the recent National Audit Office report.12  In short, 

Northern Ireland is well positioned to craft a tailored response that builds 

components from GB (including decision support tools, checklists, etc.). The Law 

Centre would be willing to contribute to this piece of work.  

13. LCNI notes Option 2 with interest: Introduce a Continuing Healthcare Decision 

Support Tool Model. There is merit in exploring whether the NISAT tool could be 

amended to encompass continuing healthcare. For example, LCNI notes that 

England’s decision support tool entails an initial screening checklist followed by a 

more focused assessment of need (this assessment includes continuing 

healthcare needs), which is conducted by a multidisciplinary team.13 By 

definition, a decision support tool assists the health and social care professionals 

in assessing the circumstances; however, the tool does not supplant clinical 

judgement. For this reason, while Option 2 might contribute towards an effective 

solution, it does not negate the need for standalone guidance (i.e. Option 4).  

Q3. If you do not agree with any of the options listed in the consultation 

document, do you have an alternative option which you would like the 

Department to consider?  

N/A  

Q4. The Department is proposing that individuals already in receipt of continuing 

healthcare will continue to receive it for as long as they remain eligible to do so.   

                                                           
11

 The consultation document acknowledges that there is regional inconsistency at present; indeed, the 
document notes that some Trusts have temporarily suspended the multi disciplinary panels (see page 5) 
12

 National Audit Office: Department of Health & NHS England, ‘Investigation into NHS continuing 
healthcare’ HC239 Session 2017-19 5/7/17 
13

 There is also a fast track process, which does not require a full assessment, for individuals with rapidly 
deteriorating health.  
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14. LCNI agrees that individuals who are already in receipt of continuing healthcare 

should continue to receive it while they remain eligible to do so. LCNI considers 

that such individuals have a legitimate expectation of continuing to receive this 

service.  

Q5. The Department has outlined two possible approaches for dealing with 

applications for continuing healthcare which have already been submitted to 

Health and Social Care (HSC) Trusts. 

15. LCNI recommends that that HSC Trusts access the applications in line with the 

existing guidance rather than wait for new arrangements to be put into place.  

Other comments 

16. LCNI supports the Age NI recommendation that the Department should collate, 

monitor and publish data relating to continuing healthcare and the Macmillan 

Cancer Support recommendation that anonymized continuing healthcare data 

could perhaps be published on the OpenDataNIportal.  

17. Finally, LCNI notes that a flat contribution of £100 is paid directly to care 

providers to meet the cost of providing nursing care. LCNI seeks further clarity 

about this £100 nursing care contribution and how it applies to self funders.  

 

 

September 2017 

 

  

For further information about this consultation response contact: 

Law Centre (NI)   

Middleton Buildings       

10-12 High Street      

Belfast  

BT1 2BA 

 

Tel: 028 90 24 44 01 

               

 

 


