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Personal Independence Payment (PIP) 

 

Activity 8: Reading and understanding signs, symbols and words 

Department for Communities v. MS (PIP) [2020] NI Com 77 (C11/18-19) 

Ability to read or learn to read must be ‘limited by’ rather than ‘caused by’ mental or 

physical condition. 

BACKGROUND 

The claimant applied for PIP on the basis of needs arising from a heart attack, severe 

depression, anxiety, arthritis, a broken heel and sleeplessness. The claimant was also 

illiterate. He was awarded standard rate daily living component. Following a mandatory 

reconsideration, he was also awarded standard rate mobility component. The claimant 

appealed and was awarded enhanced daily living component and enhanced mobility 

component. The Department appealed to the Social Security Commissioner. 

 

LEGAL ISSUE 

The Department’s appeal focused on whether the Tribunal was right to award eight 

points for Activity 8: Reading and understanding signs, symbols and words. 

The Department argued that the Tribunal was wrong to apply Descriptor 8(e)  and 

should have opted for Descriptor 8(a) instead.  

Descriptor 8(a) states: 

Descriptor 8(a): Can read and understand basic and complex written 

information either unaided or using spectacles or contact lenses – 0 points 

While Descriptor 8(e) states: 

Descriptor 8(e): Cannot read or understand signs, symbols or words at all – 8 

points 

The Department argued that the claimant’s inability to read was not caused by a 

mental or physical condition. Rather, he had been illiterate since youth because he did 

not attend school. His mental health problems began in his mid-40s. The Department 



Law Centre NI  Northern Ireland case law 
Social Security Law and Practice Bulletin  Oct – Dec 2020 
 
 
 

4 
 

submitted that there was not enough evidence to link the claimant’s illiteracy to his 

mental health condition. While it accepted that the claimant’s mental health problems 

were exacerbated by his illiteracy, the Department argued they were not the cause of 

it.  

In the Upper Tribunal decision of Secretary of State for Work and Pensions v. IV (PIP) 

[2016] UKUT 0420 (AAC) (CPIP/1328/2016), Judge Jacobs acknowledged that while 

some people cannot read because they have a mental condition that limits their ability 

to read or has prevented them learning to do so, others cannot read because they 

never learned. Judge Jacobs held that only the former is relevant to PIP. 

The Department relied on this and the Upper Tribunal decision of KP v. Secretary of 

State for Work and Pensions [2017] UKUT 0030 (AAC) which states:  

‘16 Given what is said in section 78 of the Welfare Reform Act 2012 and to 

which I have just referred, it must follow that points can only be awarded to 

a claimant in respect of illiteracy if that illiteracy is linked to a physical or 

mental condition limiting that person’s ability to read or which has 

prevented that person from learning to read.’ [Emphasis added] 

 

DECISION 

The Commissioner highlighted that the expression ‘cannot read or understand signs, 

symbols or words’ in Activity 8 is disjunctive. This means that it is enough to show that 

the claimant cannot read or understand words for points to be awarded, even if they 

are able to read and understand signs or symbols. 

In the claimant’s case, the Commissioner noted that the Tribunal found the claimant’s 

evidence credible. The Tribunal accepted that the claimant not only needed help to 

understand letters, but was unable to read any words or numbers or signs and symbols 

such as road signs. 

The Commissioner noted that the Tribunal considered that the claimant’s illiteracy was 

inextricably bound up with his mental health condition. 
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He acknowledged the Department’s submission based on KP that inability to read 

must be caused by the claimant’s health condition or impairment. However, he 

qualified this, stating:  

‘[T]his is not what the legislation requires. Article 83(1)(a) [Welfare Reform (NI) 

Order 2005] requires the ability to read to be ‘limited by’ the claimant’s physical 

or mental condition’. [Emphasis added] 

The Commissioner decided that this was precisely what the Tribunal found in the 

claimant’s case. In terms of the categories identified by Judge Jacobs in IV, the 

Tribunal had clearly explained why it considered that the claimant came within the first 

category, ‘limited ability to read or learn to read’, rather than the second category of 

‘simply not learned to read’.  

The Commissioner decided that the Tribunal had addressed legislation and case law 

and made a finding in an informed and careful way. He disallowed the Department’s 

appeal. 

For a full copy of the Judgment: click here 

Back to the top 

 

 

 

 

 

 

 

 

 

https://lawcentreni.s3.amazonaws.com/DfC-v.-MS-PIP-2020-NI-Com-77-C11-18-19.doc
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Regulation 9: Qualification and experience of health assessor 

KK v. Department for Communities (PIP) [2020] NI Com 79 (C31/20-21) 

Lack of experience in mental health did not disqualify health assessor. 

BACKGROUND 

The claimant applied for PIP on the basis of needs arising from depression, anxiety 

and post-traumatic stress disorder (PTSD). His medical history included an episode of 

hospitalisation following an overdose of alcohol and medication. His application for 

PIP was refused and he was unsuccessful on mandatory reconsideration. His appeal 

was disallowed and he appealed to the Social Security Commissioner.  

 

LEGAL ISSUE 

One of the claimant’s grounds of appeal was that his health assessor was a 

physiotherapist. He argued that the health assessor was not suitably qualified to give 

reliable evidence about his mental health condition. 

Regulation 9 of the Personal Independence Payment Regulations (NI) 2016 provides 

for the appointment of health assessors. It states: 

‘9 – (1) Where it falls to be determined whether [the claimant] has limited ability 

or severely limited ability to carry out daily living activities or mobility activities, 

[the claimant] may be required to do either or both of the following – 

(a) attend for and participate in a consultation in person; 

(b) participate in a consultation by telephone 

(2) – (4) not relevant 

(5) In this regulation, a reference to consultation is to a consultation with a 

person approved by the Department.’ [Emphasis added] 
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DECISION 

Qualification and experience of health assessor 

The Commissioner decided that Regulation 9 required only that a health assessor is 

someone approved by the Department. There is no requirement for the health 

assessor to hold a particular specialism or expertise in the claimant’s health condition.  

The Commissioner indicated that the claimant’s arguments had some merit. However, 

his jurisdiction was limited to considering whether the Tribunal, not the health assessor 

or Department, had erred in law. The claimant’s arguments went to the credibility of 

the health assessor’s evidence. The Commissioner noted, however, that the Tribunal 

had not placed particularly strong weight on that evidence. The fact that the health 

assessor was not qualified in relation to mental health was therefore immaterial to the 

outcome of the appeal. 

 

Vulnerability of the claimant 

The claimant further argued that the health assessment and Tribunal failed to address 

his particular needs as a vulnerable person with PTSD. The Commissioner 

acknowledged the difficulties that the claimant experienced with the assessment 

process. He noted, however, that the Tribunal has the opportunity to address any 

difficulties or unfairness arising during that process.  

The Commissioner stated that the Tribunal’s duty to the claimant is to act fairly. He 

referred to the decision in SA v. Department for Communities [2020] NI Com 38 

[reported in our Winter 2020 Bulletin], which highlights the duty of Tribunals to actively 

consider the needs of vulnerable claimants to ensure fairness. The Commissioner did 

not consider that there was any unfairness in the claimant’s proceedings.  

 

Alternative grounds of appeal 

The Commissioner went on to consider alternative grounds for appeal. 

https://lawcentreni.s3.amazonaws.com/Bulletin-Final-Copy.pdf#page=23
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The first ground was the claimant’s evidence on his use of incontinence pads. Applying 

his own decision in JMcD v. Department for Communities [2019] NI Com 4, the 

Commissioner stated that use of an incontinence pad is an aid under descriptor 5(b): 

Descriptor 5(b): Needs to use an aid or appliance to be able to manage toilet 

needs or incontinence – 2 points 

He decided that the Tribunal had erred in law in failing to award points under 5(b). 

 

Secondly, the Commissioner considered the Tribunal’s refusal to award points under 

Activity 9: Engaging with other people face to face.  

The Commissioner referred to the decision of Judge Jacobs in RC v. Secretary of 

State for Work and Pensions [2017] UKUT 352. Judge Jacobs said that when 

assessing Activity 9, Tribunals should consider whether what the claimant says 

prevents or inhibits them from establishing relationships and then, if that evidence is 

accepted, ask whether it forms part of the claimant’s physical or mental condition.  

Judge Jacobs considered that establishing a relationship means more than ‘the ability 

to reciprocate exchanges’. He said: 

‘…Relationships vary in duration (from fleeting to life-long), nature 

(acquaintance, business, friendship, partnership, sexual) and intensity. Head 

(c) refers to relationships without qualification. I take that to mean that it is 

concerned with skills relevant to relationships in general rather than with a 

particular type of relationship. And the focus is on establishing a relationship 

rather than nurturing or developing one’. 

The Commissioner referred to the claimant’s evidence that his mental condition 

inhibited his ability to engage with other people face to face. Applying the approach 

advocated by Judge Jacobs, the Commissioner decided that the Tribunal erred in law 

by failing to award points under Activity 9. He decided that the claimant was entitled 

to points under descriptor 9(b): 

Descriptor 9(b): Needs prompting to be able to engage with other people – 2 

points 
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The Commissioner set aside the Tribunal’s decision. He decided the claimant’s 

appeal, awarding the claimant nine points for daily living activities. 

For a full copy of the Judgment: click here    Back to the top 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://lawcentreni.s3.amazonaws.com/KK-v.-DfC-PIP-2020-NI-Com-79-C31-20-21.docx
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Employment Support Allowance (ESA) 

 

Perception of bias and Regulation 29 Employment and Support 

Allowance Regulations (NI) 2008 

LC v. Department for Communities (ESA) [2020] NI Com 76 (C4/20-21) 

Medical member’s past experience did not lead to a perception of bias. 

BACKGROUND 

The claimant applied for ESA on the basis of needs arising from neck pain, work-

related stress and acid reflux. The claimant was pursuing legal proceedings against 

her employer for failing to adequately address work place bullying. She had been 

advised not to leave her employment while the proceedings were ongoing.  

Following a health assessment, the Department decided that the claimant did not have 

limited capability for work. That decision was not changed on reconsideration. The 

claimant appealed.  

The Tribunal disallowed the claimant’s appeal, refusing to accept that she satisfied 

descriptors in Activity 13 (Initiating and completing personal action) or Activity 16 

(Coping with social situations). The Tribunal also took the view that she did not satisfy 

Regulation 29(2)(b) ESA Regulations (NI) 2008. 

 

LEGAL ISSUE 

The claimant argued three grounds of appeal: 

• first, that the Tribunal misapplied the law relating to Regulation 29 ESA 

Regulations; 

• secondly, that the Tribunal failed to have regard to ongoing employment 

proceedings involving her employer; and, 

• thirdly, that the Tribunal failed to correctly apply the decision of Charlton v. 

Department for Work and Pensions [2009] EWCA Civ 42. 
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Possibility of bias 

The claimant said that she recognised the medical member on her Appeal Tribunal 

and suggested that the medical member had once worked for her employer. 

Dealing first with the claimant’s recognition of the medical member, the Commissioner 

considered the possibility of bias. He identified three categories of bias: 

• presumption of bias – this is where the decision maker on a Tribunal is a party 

to the matter or has a direct interest in the outcome; 

• actual bias – where there is evidence of the decision maker’s bias; and, 

• perceived bias –  where a fair-minded and informed observer, having 

considered the facts, concludes that there is a real possibility that the Tribunal 

was biased. 

The Commissioner decided that the claimant’s case fell into the last of these 

categories: whether there was a perception of bias. 

A factual inquiry by the Office of the President of the Appeals Service revealed that 

the medical member had not in fact been employed by the claimant’s employer. On 

this basis, the Commissioner decided that a fair-minded and informed observer would 

not conclude that the Tribunal was biased. 

The Commissioner believed it was likely that the claimant recognised the medical 

member from a previous medical examination in relation to Incapacity Benefit in 2011. 

Given that the Tribunal was concerned with the position in 2017, the Commissioner 

decided that even if the medical member had some recollection of the claimant, which 

she did not, it would now be out of date and irrelevant.  

The Commissioner stated that the medical member’s previous experience of 

examining people on behalf of the Department did not raise a perception of bias. He 

said: 

‘A professional detachment and objectivity is to be expected. The experience 

adds to the relevant specialist expertise that a medical member brings to the 

tribunal. However, it does not suggest to the fair-minded and well informed 

observer that there would be a real possibility of bias’. 
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The Commissioner decided the Tribunal had not erred in law on this basis. 

 

The claimant’s grounds 

Regulation 29 ESA Regulations states: 

‘Regulation 29(1) A claimant who does not have limited capability for work as 

determined in accordance with the limited capability for work assessment is to 

be treated as having limited capability for work if paragraph (2) applies to the 

claimant. 

(2) Subject to paragraph (3) this paragraph applies if- 

(a) (i)-(ii) not relevant 

(b) the claimant suffers from some specific disease or bodily or mental 

disablement and, by reasons of such disease or disablement, there would be a 

substantial risk to the mental or physical health of any person if the claimant 

were found not to have limited capability for work. 

(3) Paragraph (2)(b) does not apply where the risk could be reduced by a 

significant amount by- 

(a) reasonable adjustments being made in the claimant’s workplace, or 

(b) the claimant taking medication to manage the claimant’s condition where 

such medication has been prescribed for the claimant by a registered medical 

practitioner treating the claimant’. 

The claimant argued that the Tribunal failed to properly address the risk to her mental 

health of returning to a workplace in which she alleged bullying and harassment. She 

also argued that the Tribunal failed to take into account that she would have to leave 

her employment and seek Jobseeker’s Allowance while in the course of employment 

proceedings against her employer if she was found not to have limited capability for 

work. 

The claimant argued that the Tribunal failed to correctly apply the decision in Charlton.  
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Addressing this ground, the Commissioner stated at paragraphs 40 and 41: 

‘It is clear that Charlton requires the question of substantial risk to the mental 

or physical health of the claimant to be addressed in the hypothetical situation 

where she or he is found not to have limited capability for work. 

This requires an examination of the sort of work she can be reasonably 

expected to undertake’.  

The Commissioner accepted that the claimant’s engagement in employment 

proceedings against her employer had a bearing on the range of work she might be 

expected to do. He further acknowledged that her past complaints of bullying, 

harassment and stress had the potential to affect her health if required to find new 

employment. 

The Commissioner concluded: 

‘I am not saying that the evidence compels a conclusion that the [claimant’s] 

health would suffer if she were found not to have limited capability for work. 

However, I accept the submission of the [claimant] that the tribunal did not 

investigate the likely effect of such a finding on her in the particular context of 

her own work experience. On that narrow basis, I consider that the [claimant] 

makes out her case that the tribunal has erred in law’. 

 

DECISION 

The Commissioner allowed the claimant’s appeal and referred the matter to a new 

Tribunal. 

For a full copy of the Judgment: click here  

Back to the top 

 

 

 

https://lawcentreni.s3.amazonaws.com/LC-v.-DfC-ESA-2020-NI-Com-76-C420-21.docx
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Procedure at Appeal Tribunal 

 

Exclusion of post decision evidence 

EF v. Department for Communities (PIP) [2020] NI Com 81 (C35/20-21) 

Tribunal should only take into account evidence relating to circumstances at date of 

the Department’s decision. 

BACKGROUND 

The claimant claimed PIP on the basis of needs arising from diabetes, depression, 

anxiety, chronic pain, memory loss, arterial fibrillation and tinnitus. He was awarded 

standard rate daily living component. The Department’s decision was not revised on 

mandatory reconsideration and the claimant appealed. His appeal was disallowed and 

he appealed to the Social Security Commissioner. 

 

LEGAL ISSUE 

The main dispute related to mobility Activity 2. The Tribunal rejected evidence of the 

claimant’s GP that he could walk fewer than 20 metres, preferring evidence of the 

health assessor that he could walk more than 200 metres. The Tribunal noted that in 

a report by the claimant’s orthopaedic surgeon, the surgeon had not mentioned any 

additional restriction to the claimant’s mobility. 

The claimant argued that the Tribunal erred in law in taking into account the surgeon’s 

report because it post-dated the date of the Department’s decision. The date of report 

was May 2018, while the Department’s date of decision was August 2017. 

The Department supported the claimant’s case, referring to Article 13(8)(b) Social 

Security (NI) Order 1998: 

‘(8) In deciding an appeal under this Article, an appeal tribunal – 

(b) shall not take into account any circumstances not obtaining at the time when 

the decision appealed against was made’. 
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DECISION 

The Commissioner agreed with the parties, stating at paragraph 17: 

‘This rule, clearly, does not preclude post-decision evidence as such. However, 

where such evidence is relied upon, I consider that the tribunal needs to confirm 

that it found that it related to the circumstances obtaining at the date of the 

decision under appeal as well as post-decision circumstances. Otherwise, the 

parties and outside observers cannot be sure that the tribunal has not simply 

overlooked the rule and acted unlawfully as a result.’ 

The Commissioner decided that the Tribunal’s assessment of the surgeon’s report had 

been material to its decision. On assessing its statement of reasons, the 

Commissioner could not say that the Tribunal had applied the Article 13(8)(b) rule and 

acted fairly in taking account of the surgeon’s report. 

The Commissioner set aside the decision of the Tribunal, without stating a concluded 

view on whether it had in fact materially erred in law. He referred the matter to a new 

Tribunal. 

Back to the top 
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Appeal Service Form of Authority 

CD v. Department for Communities (PIP) [2020] NI Com 78 (C33/20-21) 

Claimants are not obliged to use the Appeal Service Form of Authority, particularly 

when an alternative Form is advanced by a professional representative. 

BACKGROUND 

The claimant applied for PIP on the basis of needs arising from congenital nystagmus 

and optic atrophy, chronic headaches and depression. His claim was refused and his 

application for reconsideration was unsuccessful. He appealed.  

The claimant’s appeal was disallowed following a hearing on 2 August 2018. On 19 

September 2018, a representative requested a statement of reasons, enclosing a 

signed Form of Authority dated 15 September 2018. In December 2018, the Legally 

Qualified Member (LQM) refused the representative’s application for a statement of 

reasons for being out of time. 

The claimant appealed to the Social Security Commissioner. While his appeal did not 

include a statement of reasons, the Commissioner waived this irregularity under 

Regulation 27 of the Social Security Commissioner (Procedure) Regulations (NI) 

1999. 

 

LEGAL ISSUE 

The Commissioner considered the LQM’s refusal to allow the claimant’s request for a 

statement of reasons.  

Regulations 53 and 54 of the Social Security and Child Support (Decisions and 

Appeals) Regulations (NI) 1999 govern the claimant’s right to a statement of reasons:  

• Regulation 53(4) requires that an application for a statement of reasons should 

be made within one month of the Tribunal’s decision. 

• Regulation 54 provides that the one month period may be extended in certain 

circumstances, but no application shall be made more than three months after 

the date of the decision of the Tribunal. 
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DECISION 

The Commissioner noted that the Appeals Service had rejected the Form of Authority 

sent by the claimant’s representative on 18 September 2018. The Appeals Service 

requested that the representative submit an official Appeals Service Form of Authority. 

This was duly returned on 10 October 2018. However the Appeals Service also 

rejected this, as it did not bear the handwritten signature of the representative. The 

representative duly signed the official Appeals Service Form of Authority and returned 

it to the Appeals Service in November 2018. 

The Commissioner further noted that the LQM may have thought the claimant applied 

for a statement of reasons in November 2018 rather than September 2018. This was 

due to a misrepresentation by the Appeals Service. While September 2018 was 

beyond the one month time limit for requesting a statement of reasons under 

Regulation 53(4), it was within the time limit for an extension of time under Regulation 

54(1). November 2018 is beyond the absolute time limit. 

The Commissioner identified several problems with the above: 

• First, he stated: 

‘[T]he act of requiring a particular Appeals Service Form of Authority before 

accepting the right of a third party to represent the [claimant] does not appear 

to have any statutory basis’.  

 

The Commissioner went on to say,  

‘I am unaware of any statutory requirement to use an Appeals Service Form of 

Authority. Such a form may undoubtedly be useful for the Appeals Service 

where informal representatives in the shape of a family member or friend 

become involved. However, it cannot have the effect of displacing a properly 

drafted and signed authorisation advanced by a professional representative in 

a reputable non-governmental organisation’. 

 

• Secondly, the Commissioner considered that the Appeals Service requirement 

that the application for an extension of time include the handwritten signature 

of the representative did not have any statutory basis. Although Regulation 
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54(2) requires an application for an extension to be in writing, it does not require 

it to be signed. 

 

• Thirdly, the Commissioner decided that the Appeals Service had 

misrepresented to the LQM the date of the request for a statement of reasons 

as November 2018, rather than September 2018. The Commissioner was 

therefore unable to say whether the LQM had understood all the circumstances 

accurately or had exercised her discretion in full awareness of the Appeals 

Service’s administrative errors. 

 

The Commissioner allowed the claimant’s appeal on the basis of the procedural 

unfairness resulting from the Tribunal’s refusal to give a statement of reasons. He 

referred the matter to a new Tribunal. 

For a full copy of the Judgment: click here 

Back to the top 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://lawcentreni.s3.amazonaws.com/CD-v.-DfC-PIP-2020-NI-Com-78-C33-20-21-PIP-4.docx
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Overpayments 
 

When does a claimant fulfil the duty to disclose? 

SK v. Department for Communities (ESA) [2020] NI Com 73 (C9/20-21) 

A claimant is entitled to rely on computerisation of the benefits system to assume that 

the Department knows the information it inputs to its own computer system. 

BACKGROUND 

The Claimant was awarded Income Support (IS) due to incapacity for work. His IS 

award included the severe disability premium (SDP). From April 2012, his award was 

converted without claim to an award of income-related ESA. This award also included 

the SDP element. In July 2012, the claimant was informed that he was no longer 

entitled to middle rate care component of DLA. Despite this, he continued to receive 

the SDP element of ESA. 

In 2014, the Department superseded and removed the SDP element from the 

claimant’s ESA award. In December 2015, the Department decided that the claimant 

had been overpaid the sum of £6,000.09 from September 2012 until August 2014 and 

that this sum was recoverable from him. 

The claimant’s appeal was unsuccessful. He appealed to the Social Security 

Commissioner. 

 

LEGAL ISSUE 

The legislation governing the recoverability of overpaid benefit appears at section 

69(1) Social Security Administration (NI) Act 1992, which provides: 

‘Section 69 – (1) Where it is determined that, whether fraudulently or otherwise, 

any person has misrepresented, or failed to disclose, any material fact and in 

consequence of the misrepresentation or failure- 

(a) a payment has been made in respect of a benefit to which this section 

applies; or, 
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(b) any sum recoverable by or on behalf of the Department in connection with 

any such payment has not been recovered, 

the Department shall be entitled to recover the amount of any payment which 

the Department would not have made or any sum which the Department would 

have received but for the misrepresentation or failure to disclose.’ 

The requirement to disclose is stated in Regulation 32 Social Security (Claims and 

Payments) Regulations (NI) 1987: 

32 – (1) Except in the case of a jobseeker’s allowance, every beneficiary and 

every person by whom, or on whose behalf, sums by way of benefit are 

receivable shall furnish in such manner as the Department may determine and 

within the period appliable under regulation 17(4) of the Decisions and Appeals 

Regulations such information or evidence as it may require for determining 

whether a decision on the award of benefit should be revised under Article 10 

of the 1998 Order or suspended under Article 11 of that Order. 

(1A) Every beneficiary and every person by whom, or on whose behalf, sums 

by way of benefit are receivable shall furnish in such manner and at such times 

as the Department may determine such information or evidence as it may 

require in connection with payment of the benefit claimed or awarded. 

(1B) Except in the case of a jobseeker’s allowance, every beneficiary and every 

person by whom, or on whose behalf, sums by way of benefit are receivable 

shall notify the Department of any change of circumstances which he might 

reasonably be expected to know might affect –  

(a) the continuance of entitlement to benefit; or 

(b) the payment of the benefit, 

as soon as reasonably practicable after the change occurs by giving notice of 

the change to the appropriate office – 

(i) in writing or by telephone (unless the Department determines in any 

particular case that notice must be in writing or may be given 

otherwise than in writing or by telephone); or 
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(ii) in writing if in any class of case it requires written notice (unless it 

determines in any particular case to accept notice given otherwise 

than in writing). 

The claimant argued that the Tribunal erred in law in finding that he failed to disclose 

a material fact to the Department. He argued that the Department already knew the 

material fact in issue, i.e. that his entitlement to middle rate care component DLA was 

due to end in September 2012. He argued that he could not disclose something the 

Department already knew. 

In rejecting the claimant’s appeal, the Tribunal relied on two factors: 

• first, that the claimant had been issued with an ESA40(NI) leaflet, instructing 

him to inform the Department of any change of circumstances; and, 

• secondly, that the Department only became aware that the claimant was no 

longer receiving middle rate care DLA in August 2014. 

The Tribunal relied on the House of Lords decision in Hinchy v. Secretary of State for 

Work and Pensions [2005] UKHL 16. In Hinchy, the House of Lords decided that a 

claimant is not entitled to rely on Department systems or practices to discharge his 

obligation to notify the Department of changes in circumstances. 

 

DECISION 

The Commissioner decided that judicial notice should be taken of the fact that the 

benefits system is now completely computerised. He distinguished the case of Hinchy, 

stating: 

‘…[I]t is plainly time that the factual circumstances underpinning the House of 

Lords decision in Hinchy are distinguished in order to reflect the reasonably 

expected standards of 21st century benefits administration’. 

He decided that claimants can now reasonably assume that the Department has 

knowledge of information it inputs on its own computer system. At paragraph 48, he 

said: 
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‘Claimants are entitled to assume that when they receive their decision in 

relation to one benefit, the Department’s modern computerised systems will not 

just have communicated the decision to them, but also to any other branches 

of the Departmental administration where that decision has an impact’. 

The Commissioner decided that the Tribunal had erred in law in rejecting the 

claimant’s argument that the Department already knew that the claimant’s DLA award 

had changed in 2012 and that the claimant was entitled to expect that it knew this. He 

decided that the Department did not first become aware of the change in 

circumstances in 2014. 

The Commissioner also decided that there was no evidence to support the 

Department’s claim that the claimant had been issued with an ESA40(NI) form. The 

Commissioner decided that without proof that an ESA40(NI) form had been issued to 

the claimant, the Department could not rely on any failure to disclose under Regulation 

32(1) of the Claims and Payments Regulations. The Commissioner decided that the 

Tribunal had also erred in law on this point. 

The Commissioner set aside the decision of the Tribunal. He decided the appeal in 

favour of the claimant, finding that the sum of £6,000.09 was not recoverable from him. 

For a full copy of the Judgment: click here 

Back to the top 

 

 

 

 

 

 

https://lawcentreni.s3.amazonaws.com/SK-v.-DfC-ESA-2020-NI-Com-73-C9-20-21.doc
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JJ v. Department for Communities (PC) [2020] NI Com 70 (C1/16-27)  

The Department has a responsibility to conduct further enquiries which flow from a 

claimant’s disclosure. 

BACKGROUND 

The Claimant was awarded Pension Credit (PC) from 2009. A telephone review of his 

entitlement took place in September 2012. During the review, the claimant advised the 

Department that he was due to receive an occupational pension, but was yet to make 

a choice about different options. A further telephone call between the claimant and 

Department took place in November 2012.  

A matching scan undertaken in February 2014 indicated that the claimant’s 

occupational pension was in payment. The claimant confirmed this in a telephone call 

with the Department in May 2014.  

In October 2014, the Department suspended payment of the claimant’s PC and 

superseded his award. In May 2015, the Department decided that £2,956.54 had been 

overpaid to the claimant and was recoverable from him.  

The claimant’s appeal was successful. The Department appealed to the Social 

Security Commissioner.  

 

LEGAL ISSUE 

The Department’s ground of appeal was that the Tribunal erred in law in deciding that 

the claimant’s notice of his occupational pension to the Department by telephone call 

in 2012 discharged his responsibility to disclose that payment had started in February 

2013. 

Represented by Law Centre NI, the claimant argued that the nature of his duty to 

disclose material facts was altered during his two phone calls with the Department in 

2012. Law Centre NI submitted that on the basis of these phone calls, the claimant 

believed the Department was taking things forward and would contact his pension 

provider directly.  
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Law Centre NI further submitted that the period of overpayment was incorrectly 

calculated by the Department. It argued that overpayment should only be calculated 

until the matching scan in February 2014 or at the very least the phone call of May 

2014, as by that stage the Department was aware that the occupational pension was 

in payment. 

 

DECISION 

The Commissioner decided that while the requirement to make disclosure is a 

necessary one in the administration of benefits, there must be reasonable limits on the 

requirement. 

In this case, the claimant had discussed his prospective occupational pension with the 

Department on two occasions. The Commissioner considered that it was open to the 

claimant to reasonably conclude that he had met his obligation to disclose.  

The Commissioner decided that it is for the Department to know what questions it 

needs to ask and what information it needs to have in order to determine whether the 

conditions of entitlement to a benefit have been met. The claimant played his part by 

making a disclosure to the Department during two telephone calls in 2012. The 

Department did not play its part in directing the necessary enquiries that should have 

flowed from this disclosure. 

The Commissioner decided that the tribunal had not erred in law. He disallowed the 

appeal. 

For a full copy of the Judgment: click here 

Back to the top 

 

 

 

https://lawcentreni.s3.amazonaws.com/JJ-v.-DfC-PC-2020-NI-Com-70-C1-16-27.docx
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FMcC v. Department for Communities (PC) [2020] NI Com 18 (C2/19-20) 

Section 69 Social Security Administration (NI) Act 1992 cannot create a legal liability 

for failure to make a disclosure before October 2003 in respect of Pension Credit. 

BACKGROUND 

The claimant claimed Income Support (IS) from December 1998. In 2003, his IS claim 

was converted to Pension Credit (PC). In March 2015, a referral from ‘Single 

Investigation Services’ indicated that the claimant was receiving payments from a life 

assurance company. In a form returned by the claimant in 2014, he signed a 

declaration stating that he did not receive a private pension. However, he had been in 

receipt of an annuity of £10.55 per month since 1987.  

The Department revised its decision to award PC and decided that an overpayment of 

£1,156.68 had arisen for the period February 2006 to March 2015. The Department 

decided that the claimant failed to disclose the material fact that he was in receipt of a 

non-state pension and that the overpayment amount was recoverable from him. The 

claimant’s appeal was disallowed and he appealed to the Social Security 

Commissioner. 

 

LEGAL ISSUE 

Regulation 34 State Pension Credit (Consequential, Transitional and Miscellaneous 

Provisions) Regulations (NI) 2003 provides for the conversion of IS awards to PC  

without the need for a separate claim. 

As reported in SK above, section 69 Social Security Administration (NI) Act governs 

the recoverability of overpaid benefit. In October 2003, section 69 was amended by 

the State Pension Credit Act (NI) 2002 (‘2002 Act’) to include PC in the list of benefits 

to which it applies. 

The issue in the claimant’s case was whether the misrepresentation in his claim for IS 

in 1998 could also amount to a misrepresentation in relation to an award of PC, which 

had not been conditional on a claim. 

The Department submitted as follows: 
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• It accepted that claimants who converted to PC from IS were not asked to verify 

the information previously provided by them on IS forms. 

• It further conceded that the amendment of section 69 by the 2002 Act to include 

PC does not have retrospective effect. In other words, section 69 only creates 

a legal liability for failure to disclose or misrepresentation in relation to PC from 

the coming into force of that part of the 2002 Act in October 2003. The 

claimant’s claim form for IS, completed in 1998, was not capable of creating a 

legal liability for overpayment of PC. 

• The Department also agreed that unfairness would result were the Department 

to rely on a misrepresentation which occurred in 1998, some eight years, before 

the overpayment arose in 2006.  

• Finally, it acknowledged that the weekly amount of the claimant’s annuity was 

only £2.43 per week and that his evidence was that he had reported the annuity 

in 1998 but was told that the Department did not need to know about such a 

small amount of income. 

In light of the above, the Department conceded that the Tribunal had erred in law. 

 

DECISION 

The Commissioner agreed that the Tribunal erred in law by applying section 69 to the 

claimant’s case in respect of acts done before October 2003. As a result, the 

Commissioner allowed the claimant’s appeal and decided that the sum of £1,156.68 

was not recoverable.  

For a full copy of the Judgment: click here      

Back to the top 
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Admission of improperly obtained evidence 

PMcC v. Department for Communities (IS) [2020] NI Com 65 (C2/20-21) 

(Linked cases: (C6/20-21) and (C7/20-21)) 

The Tribunal’s admission of improperly obtained evidence rendered the appeal 

proceedings unfair. 

BACKGROUND 

The claimant claimed Income Support (IS) from November 2009 until September 

2013, following the death of his wife. In November 2009, the proceeds of a life 

insurance policy amounting to £22,654 were paid to the claimant.  

In 2016, the Department requested information from the claimant’s bank about 

accounts held by him. The claimant gave written consent to the Department to claim 

information from his bank from 2013. Despite this, the bank provided information for 

the period 2009 and 2016.  

In August 2016, the Department decided that the claimant did not meet the conditions 

for entitlement to IS from November 2009 until September 2013 because he had 

capital in excess of the prescribed statutory limit. In September 2016, the Department 

decided that an overpayment of £408.60 was recoverable from the claimant on the 

ground that he had failed to disclose a material fact. 

The claimant requested a mandatory reconsideration which was unsuccessful. His 

appeal was disallowed and he appealed to the Social Security Commissioner. 

 

LEGAL ISSUE 

The claimant argued that he gave written consent to the Department to obtain 

information from his bank from 2013 only. He alleged that by obtaining information 

from 2009 until 2016, the Department had obtained evidence against him illegally and 

contrary to the European Convention on Human Rights (ECHR).  

The Commissioner asked the NI Human Rights Commission (NIHRC) to provide 

written submissions on whether a Tribunal can take into account evidence that has 
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been improperly obtained, in particular relating to the engagement of Article 6 (right to 

a fair trial) and Article 8 (right to a private life) ECHR. 

NIHRC made the following points: 

• Courts have a broad discretion in civil proceedings in deciding what evidence 

is admissible. The presumption is in favour of the admission of evidence. 

• Article 6 does not lay down rules on the admissibility of evidence as such, but 

requires an assessment of whether the proceedings as a whole are fair. This 

involves an examination of the ‘unlawfulness’ in question and, where a violation 

of another Convention right is concerned, the nature of the violation. 

• The admission of evidence obtained in breach of Article 8 does not 

automatically render proceedings contrary to Article 6. However, there is limited 

available case law on the question of whether the admission of the evidence 

constitutes a breach of Article 8.  

• The court should take the breach of Article 8 into account in deciding whether 

admission would lead to a violation of Article 6. 

 

DECISION 

The Commissioner decided that the claimant’s personal banking matters were an 

aspect of his private life and therefore engaged Article 8. He decided that the claimant 

had a legitimate expectation that the Department would accurately represent the limits 

of his consent to his bank. The Commissioner considered that it was most likely that 

the Department did not clarify to the bank that the claimant’s consent was limited to a 

specific period.  

The disclosure by the bank to the Department amounted to an interference with the 

claimant’s right to respect for his private life. This interference, the Commissioner 

decided, had no lawful basis and amounted to a ‘violation of the [claimant’s] Article 8 

rights’. 

On the issue of admissibility of improperly obtained evidence, the Commissioner 

stated that the principles laid down in post-Human Rights Act 1998 case law in the UK 

should be applied to tribunal proceedings in Northern Ireland. 
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The main relevant principles to be balanced in addressing whether the admissibility of 

evidence affects the fairness of the Tribunal proceedings are: 

• The interests of the public that decisions in benefit appeals are based on all 

relevant information, that benefit fraud is detected and that accurate entitlement 

decisions are made in order to avoid unnecessary expenditure from the public 

purse; 

• The interests of the public that tribunals should not acquiesce in, let alone 

encourage, the Department to use irregular means to obtain information; 

• The [claimant’s] right to respect for his private life and correspondence, with the 

principle that the greater the irregularity, the greater the duty on the court to 

ensure that that party’s right to a fair trial is not thereby unduly prejudiced; and, 

• The [claimant’s] right to a fair hearing, ensuring, so far as practicable, that the 

Department does not gain an unfair advantage through the use of irregularly 

obtained information. 

The Commissioner decided that the Tribunal had erred in law in failing to address the 

question of whether the admission of the improperly obtained evidence affected the 

fairness of the proceedings. He set aside the decision of the Tribunal.  

The Commissioner went on to decide the case himself. He decided that the unlawfully 

obtained evidence from the claimant’s bank should not be admitted as to do so would 

render the proceedings unfair. 

In the absence of any other admissible evidence, the Commissioner found that the 

claimant satisfied the conditions for entitlement for IS from 5 November 2009 until 25 

September 2013 and he allowed the appeal. 

For a full copy of the Judgment: click here 

 

PMcC v. Department for Communities (ESA) [2020] NI Com 66 (C6/20-

21) 

This linked case was decided following the Commissioner’s decision in PMcC v. 

Department for Communities (IS) [2020] NI Com 65 C2/20-21. 

https://lawcentreni.s3.amazonaws.com/PMcC-v.-DfC-IS-2020-NI-Com-65-C2-20-21.docx
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The case concerned the claimant’s conversion from IS to ESA in September 2013. 

The sole issue was whether the claimant had an ‘existing award’ of IS so as to render 

him eligible for conversion to ESA.  

As reported above, the Commissioner decided in C2/20-21 that the Department and 

Tribunal acted unlawfully in superseding the claimant’s award of IS and that he 

remained entitled to IS at the conversion date.  

It followed that the Tribunal erred in law in deciding that the claimant did not have an 

existing award of IS at the time of conversion. The Commissioner allowed the appeal 

and set aside the decision of the Tribunal. He substituted the decision of the Tribunal 

with his own decision that the claimant’s existing award qualified for conversion to an 

award of ESA. 

For a full copy of the Judgment: click here 

 

PMcC v. Department for Communities (ESA) [2020] NI Com 67 (C7/20-

21) 

This is the final linked case in the series. It was decided following the Commissioner’s 

decisions in PMcC v. Department for Communities (IS) [2020] NI Com 65 (C2/20-21) 

and PMcC v. Department for Communities (ESA) [2020] NI Com 66 (C6/20-21). 

The case concerned the Department’s claim that the claimant had been overpaid the 

sum of £893.50 on the basis that he did not have an existing award of IS in 2013 and 

therefore should not have converted to an award of ESA. 

Referring to his two earlier decisions, the Commissioner held that the claimant had  

retained his entitlement to ESA and had not been overpaid.  

The Commissioner set aside the decision of the Tribunal. He decided the appeal, 

determining that the sum of £893.50 was not recoverable from the claimant. 

For a full copy of the Judgment: click here 

Back to the top 

https://lawcentreni.s3.amazonaws.com/PMcC-v.-DfC-ESA-2020-NI-Com-66-C6-20-21.docx
https://lawcentreni.s3.amazonaws.com/PMcC-v.-DfC-2020-NI-Com-67-C7-20-21.docx
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Bereavement Benefit 

 

Pension Schemes (NI) Act 1993: Discriminatory impact on 

women 

AM v. Department for Communities (BB) [2020] NI Com 00 (A1/18-19) 

While the Pension Schemes (NI) Act 1993 has a discriminatory impact on women, the 

appropriate challenge is by judicial review rather than appeal to the Commissioner. 

BACKGROUND 

The claimant was widowed in 1995. She was awarded a widowed mother’s allowance 

(WMA) by the Department. When she was no longer responsible for a child, this award 

became widow’s benefit (WB). The claimant’s WB included an element of inherited 

additional pension (IAP) based on her late husband’s earnings.  

The claimant was due to turn 60 in May 2018. In March 2018, the Department 

observed that the claimant would become entitled to an amount of guaranteed 

minimum pension (GMP) from her 60th birthday. The Department therefore decided 

that the GMP should be deducted from the IAP element of her WB from May 2018. 

The claimant’s projected age for retirement was 66. Although she became entitled to 

GMP from her 60th birthday, she would not receive GMP until she became entitled to 

her pension at age 66. In the meantime, she would no longer receive the IAP element 

of her WB award.  

The claimant’s request for a reconsideration was unsuccessful. Her appeal was 

refused and she appealed to the Social Security Commissioner. 

Among other matters, the claimant argued that as she has no access to her 

occupational pension scheme until she retires at age 66, she is discriminated against 

when GMP is deducted from her IAP at age 60. 
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LEGAL ISSUE 

The claimant’s entitlement to GMP derives from Section 4(2) of the Pension Schemes 

(NI) Act 1993 (‘1993 Act’). Section 9 of the 1993 Act provides for entitlement to GMP 

once the claimant ‘attains pensionable age’.  

Section 176 defines pensionable age as 65 in the case of a man and 60 in the case of 

a woman. Section 42 of the 1993 Act provides for the deduction of GMP from IAP once 

pensionable age, 60 in the claimant’s case, is reached. 

At the time the 1993 Act was passed, women were allowed to retire and claim their 

state pension at 60. The pension age for women has now been raised and the claimant 

was unable to claim hers until the age of 66.  

A man would have to wait until 65 to become entitled to GMP, while a women would 

receive this five years earlier. This means that a man has a shorter period to wait 

between getting GMP and getting state pension. It also means that a man in receipt 

of IAP would not have their award of IAP reduced by GMP until age 65. 

This point was considered in SSWP v. MH [2014] UKUT 113 in relation to the GB 

equivalent of the 1993 Act: the Pension Schemes Act 1993. In this case, the Secretary 

of State conceded that a mistake had been made in drafting the Pension Schemes Act 

1993. When changes were made to the pensionable age for women, the definition of 

‘pensionable age’ in the Pensions Schemes Act 1993 was mistakenly left in its original 

form. Despite this, the Upper Tribunal, while noting the resulting discrimination 

between men and women, decided there was nothing it could do because the mistake 

was contained in primary legislation. 

 

DECISION 

In considering the claimant’s case, the Commissioner stated at paragraph 39: 

‘The third issue raised by the [claimant] was sex discrimination. It is clear that 

there is differential treatment between men and women on this issue, as a man 

in a similar situation would not be entitled to GMP until age 65, and could 

potentially continue to receive IAP based on a late spouse’s earnings until that 

age. The [claimant] does not particularise her case of discrimination, but at its 
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height it would most likely proceed on the premise that the legislation breached 

her rights to non-discriminatory enjoyment of property under Article 1 of 

Protocol 1 to the European Convention on Human Rights, coupled with Article 

14, as guaranteed by the Human Rights Act 1998’. 

Referring to the decision in SSWP v. MH, the Commissioner acknowledged that there 

is no way to read the 1993 Act differently as it is primary legislation. There is, therefore, 

no way that a Tribunal can read the 1993 Act in accordance with the Human Rights 

Act 1998, so as to prevent discrimination between men and women. 

The Commissioner stated: 

‘Whereas this case involves differential treatment between men and women 

arising from primary legislation, a statutory appeal to a tribunal or Social 

Security Commissioner cannot afford a remedy to an affected claimant. That 

could only be achieved on application to the High Court’. 

The Commissioner acknowledged that the claimant’s only remedy against the 1993 

Act is via an application for judicial review. In the circumstances, he refused leave to 

appeal. 

For a full copy of the Judgment: click here 

If you or your client have been adversely affected by the provisions of the 1993 

Act relating to the deduction of GMP and pensionable age, please get in touch 

with our legal team on 028 90244401. 

Back to the top 
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Disclaimer 

Although every effort is made to ensure the information in Law Centre NI publications is 

accurate, we cannot be held liable for any inaccuracies or their consequences. 

The information contained within this document should not be treated as a complete and 

authoritative statement of the law. 

Law Centre NI only operates in Northern Ireland and the information in this document 

describes the state of law in Northern Ireland only. 

When reading Law Centre NI documents, please pay attention to their date of publication, as 

legislation may have changed since they were published. 

 

 


