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Personal Independence Payment (PIP) 

 

Mobility Activity 1: Planning and following journeys 

and visual impairment 

Tribunals must consider the nature and extent of a visual 

impairment, when assessing safety under Mobility Activity 1. 

 

GM v. Department for Communities (PIP) [2021] NI Com 15 (C46/20-21) 

BACKGROUND 

The claimant suffered from ocular myasthenia gravis with severely drooping eyelids. 

She was refused PIP and appealed. The Appeal Tribunal disallowed her claim in 

respect of the daily living component, but awarded standard mobility rate for five 

years. She appealed to the Social Security Commissioner. 

 

LEGAL ISSUE 

One of the claimant’s grounds of appeal was that the Tribunal erred in law in failing 

to take her eyesight problems into account when considering ‘safety’ when planning 

and following a journey under Mobility Activity 1.  

The claimant relied on the Great Britain Upper Tribunal decision of Judge Rowley in 

KS v. SSWP [2017] UKUT 456. 

At paragraph 5 of Judge Rowley’s decision, she states: 

‘It seems to me that, in cases such as this, when considering whether a 

person with a visual impairment falls within mobility descriptors 1d and/or 1f, 

crucial issues that fall to be explored are the nature and extent of the visual 

impairment’. 

 

https://assets.publishing.service.gov.uk/media/5a25260eed915d458e421475/CPIP_1998_2017-00.pdf
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At paragraph 6, she states: 

‘To proceed straight to the terms of the descriptors without first considering 

these matters may result in the tribunal making an error of law’. 

 

In KS’s case, Judge Rowley decided that the Tribunal did not make sufficient 

findings on the nature or extent of the claimant’s visual impairment. She decided that 

if it had done so, it may well have approached Mobility Activity 1, and specially 1f, in 

a different way.  

 

DECISION 

As the Department agreed that the Tribunal erred in law, the Commissioner allowed 

the claimant’s appeal and referred the matter to a new Tribunal. 

Back to the top 
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Failure to attend a health assessment and 

Regulation 9 PIP Regulations 

Guidance on the evidence a Tribunal must consider before 

upholding a decision to refuse benefit due to claimant’s failure 

to attend a health assessment. 

 

RS v. Department for Communities (PIP) [2021] NI Com 4 (C40/20-21) 

BACKGROUND 

In September 2017, the claimant claimed PIP on the basis of needs arising from a 

shoulder injury, neck and back pain, depression and urinary frequency. He was 

asked to attend a health assessment in December 2017, but did not attend. The 

claimant cancelled a further assessment arranged for January 2018. A final attempt 

at assessment was arranged for February 2018, but was cancelled by the claimant’s 

son.  

Due to the claimant’s failure to attend a health assessment, the Department decided 

that he was not entitled to PIP. The claimant’s appeal was refused and he appealed 

to the Social Security Commissioner. 

 

LEGAL ISSUE 

The Department based its decision to refuse PIP on Regulations 9 and 10 of the 

Social Security (Personal Independence Payment) Regulations (NI) 2016.  

 

Regulation 9 states: 

‘9 – (1) Where it falls to be determined whether [the claimant] has limited ability or 

severely limited ability to carry out daily living activities or mobility activities, [the 

claimant] may be required to do either or both of the following- 

(a) Attend for and participate in a consultation in person; 
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(b) Participate in a consultation by telephone. 

(2) Subject to paragraph (3), where [the claimant] fails without good reason to 

attend for or participate in a consultation referred to in paragraph (1), a negative 

determination must be made. 

(3) Paragraph (2) does not apply unless- 

(a) written notice of the date, time and, where applicable, place for consultation is 

sent to [the claimant] at least 7 days in advance; or 

(b) [the claimant] agrees, whether in writing or otherwise, to accept a shorter 

period of notice of those matters. 

(4) In paragraph (3), reference to written notice includes notice sent by electronic 

communication where [the claimant] has agreed to accept correspondence in that 

way and ‘electronic communication’ has the meaning given in section 4(1) of the 

Electronic Communications Act (Northern Ireland) 2001. 

(5) In this regulation, a reference to consultation is to a consultation with a person 

approved by the Department.’ 

 

Regulation 10 states: 

‘10 The matters to be taken into account in determining whether [the claimant] has 

good reason under regulation …9(2) include – 

a) [the claimant’s] state of health at the relevant time; and 

b) the nature of any disability that [the claimant] has.’ 

 

The question for the Commissioner was whether the Tribunal erred in law in 

upholding the Department’s decision under Regulations 9 and 10. 
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DECISION 

The Commissioner provided guidance on what Regulation 9 requires of the 

Department.  

Regulation 9 requires the Department to disallow a claim for PIP where a claimant 

fails to attend a consultation without good reason. Due to the severe consequences 

of disallowance for a claimant,  Appeal Tribunals should strictly apply the procedural 

requirements placed on the Department by Regulation 9.  

In outlining the procedural requirements placed on the Department, the 

Commissioner endorsed several decisions of the Upper Tribunal in Great Britain 

including: 

• SY v. SSWP [2017] UKUT 363: the Tribunal must make a decision on 

evidence, rather than on the Department’s generalised assertions of a history 

of non-compliance by the claimant; 

• MB v. SSWP [2018] UKUT 213: the Department must place a copy of the 

relevant appointment letter or of a standard form before the Tribunal; 

• IR v. SSWP [2019] UKUT 374: the letter inviting the claimant to an 

examination must use the language of clear and unambiguous mandatory 

requirement; 

• PPE v. SSWP [2020] UKUT 59: the Tribunal file must contain a copy of the 

letter sent to the claimant or a standard form letter accompanied by evidence 

that a letter in that form has been generated by the computer system and 

dispatched. 

 

Drawing from the above cases, the Commissioner stated that the Department must 

prove the following matters to the satisfaction of the Tribunal: 

• The Department must establish that the claimant was sent written notice of 

the date, time and place of the consultation (or notice by electronic 

communication that the claimant has agreed to accept); 
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• The Department must establish that the notice was sent at least seven days in 

advance of the health assessment (or if shorter that the claimant consented to 

this); and 

• The Department must establish that the notice included clear and 

unambiguous language informing the claimant that attendance is mandatory 

and non-attendance would result in disallowance of benefit. 

 

The Department conceded that it did not present this evidence to the Tribunal in 

RS’s case.  

Moreover, the Department conceded that the wording of Capita’s appointment letter 

fell short of the wording required by Regulation 9. It stated: 

‘It is important that you go to this appointment. If you fail to go without a good 

reason, the case manager at the Department for Communities is likely to 

refuse your claim’. 

 

The Department indicated that Capita is in the process of amending the wording of 

its appointment letter to make it clearer and less ambiguous.  

In light of the Department’s concessions, the Commissioner decided that the 

Tribunal did not base its decision on evidence that complied with the procedural 

requirements of Regulation 9. The Tribunal had therefore erred in law.  

The Commissioner also found that the Tribunal had no evidence on whether the 

claimant had good reason for not attending the health assessment. He decided that 

the Department did not establish that the claimant lacked a good reason. The 

Department was not therefore required to disallow the claimant’s claim. 

The Commissioner set aside the Tribunal’s decision. 

 

For a full copy of the Judgment: click here    

Back to the top 

https://lawcentreni.s3.amazonaws.com/RS-v.-Department-for-Communities-PIP-2021-NI-Com-4-C40-20-21.docx
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Appeal Tribunal procedure 

 

Exclusion of post decision evidence 

Tribunals should only take into account evidence relating to 

circumstances that apply at date of decision. 

 

OC v. Department for Communities (PIP) [2021] NI Com 1 (C39/20-21) 

BACKGROUND 

The claimant claimed PIP aged 17 on the basis of needs arising from ADHD and a 

rotator cuff injury. He was refused PIP and appealed. His appeal was unsuccessful 

and he appealed to the Social Security Commissioner.  

 

LEGAL ISSUE 

One of the claimant’s grounds of appeal was that the Tribunal wrongly took into 

account evidence of his attendance at University. At the time of the Department’s 

decision to refuse the claimant’s PIP claim, he was 17, living at home and studying 

for A-levels. The claimant argued that by relying on evidence of his attendance at 

University and his ability to live independently, the Tribunal relied on post-decision 

evidence contrary to Article 13(8)(b) of the Social Security (NI) Order 1998. 

Article 13(8)(b) states: 

‘(8 ) In deciding an appeal under this Article, an appeal tribunal— 

(a ) need not consider any issue that is not raised by the appeal; and 

(b)shall not take into account any circumstances not obtaining at the time 

when the decision appealed against was made’. 
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DECISION 

The Commissioner decided that the Tribunal could place weight on the claimant’s 

attendance at University even if it was post-decision evidence, as long as it was an 

accurate indicator of his circumstances at the date of the Department’s decision. 

However, in this case the Tribunal was wrong to decide that what the claimant could 

manage at age 18, he could also manage at age 17.  

The Commissioner stated:  

‘I do not accept that this follows. The ability of [the claimant] had to be 

addressed as he was at 17 and the post-decision circumstances of going to 

University did not, to my mind, reflect on how he was at that younger age’.  

 

The Commissioner found that the Tribunal had placed a lot of weight on the post-

decision evidence. This was to such an extent that without taking this evidence into 

account, the Tribunal might not have reached the same decision. The Tribunal’s 

mistake in giving too much weight to the post decision evidence had a material effect 

on the outcome of the appeal.  

The Commissioner allowed the claimant’s appeal and referred the matter to a new 

Tribunal. 

For a full copy of the Judgment: click here 

Back to the top 

 

 

 

https://lawcentreni.s3.amazonaws.com/OC-v.-Department-for-Communities-PIP-2021-NI-Com-1-C39-20-21.docx
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Procedural fairness 

There is no procedural rule limiting the number of 

postponements or adjournments a Tribunal can make. 

 

PMcG v. Department for Communities (PIP) [2021] NI Com 3 (C36/20-

21) 

BACKGROUND 

The Department refused the claimant’s claim for PIP. Following an unsuccessful 

request for mandatory reconsideration, he appealed.  

In preparation for his appeal, the claimant completed an Appeals Service REG2 

form. On the REG2 form, he indicated that he wished to have an oral hearing of the 

appeal. His appeal was listed in January 2019 but was postponed, and a further 

listing in March 2019 was adjourned.  

In March 2019, in  another Appeals Service form, the claimant indicated that he was 

unable to attend the hearing and he consented to the Tribunal proceeding in his 

absence ‘if it decided to do so’.  

When the Tribunal finally heard the appeal in June 2019, the claimant was taken to 

have waived an oral hearing. His appeal was unsuccessful and he appealed to the 

Social Security Commissioner.  

 

LEGAL ISSUE 

At appeal, the claimant argued that the Tribunal made errors of fact about his health 

condition. The Commissioner, however, referring to the case of Mongan v. 

Department for Social Development [2005] NICA 16 and his ability to identify 

arguable issues apparent from the evidence even if not expressly raised by the 

claimant, identified inconsistencies around the Tribunal’s decision that the claimant 

waived his right to an oral hearing of his appeal.  
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In evidence before the Commissioner, the claimant indicated that he was given to 

understand that he could only postpone a hearing so many times. He further 

indicated that he had intended to attend the appeal hearing, but that his health 

conditions prevented his attendance.  

 

DECISION 

The Commissioner expressed concern about the Tribunal’s decision that the 

claimant had waived his right to an oral hearing.  

First, the Commissioner confirmed that there is no procedural rule limiting the 

number of postponements or adjournments that may occur and no overriding 

objective that would imply one. He stated that any encouragement to the claimant to 

waive his right to a hearing simply for administrative convenience, would be 

inappropriate and procedurally unfair.  

Secondly, the Commissioner found that the claimant’s consent to the Tribunal 

proceeding in his absence was qualified by the words  ‘if it decides to do so’. The 

Commissioner decided that this statement did not mean the claimant had waived his 

right to a hearing, but was putting the matter into the Tribunal’s hands.  

The Commissioner decided that it was not clear that the Tribunal fully understood all 

the circumstances that led the claimant to waive his right to an oral hearing. 

Moreover, the Tribunal had not given consideration to whether it should have 

adjourned the hearing in the claimant’s interests to permit him to attend on another 

date. This undermined the fairness of the proceedings.  

The Commissioner decided that as the case involved a question of fairness, the 

materiality of the Tribunal’s decision to proceed in his absence did not have to be 

addressed. The presence of the procedural unfairness was sufficient to call into 

question the Tribunal’s decision. 

The Commissioner allowed the claimant’s appeal and referred the matter to a new 

Tribunal. 

For a full copy of the Judgment: click here    Back to the top 

https://lawcentreni.s3.amazonaws.com/PMcG-v.-Department-for-Communities-PIP-2021-NI-Com-3-C36-20-21.docx
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Error of law due to inadequacy of reasons 

Tribunals must address evidence relating to a claimant’s ESA 

award, if it is raised by the claimant. 

 

SM v. Department for Communities (PIP) [2021] NI Com 6 (C41/20-21) 

BACKGROUND 

The claimant claimed PIP on the basis of needs arising from depression, anxiety, 

panic attacks, poor sleeping and addiction recovery. Her claim was refused and she 

appealed. On appeal, she was awarded standard rate daily living component and 

was disallowed the mobility component. She appealed to the Social Security 

Commissioner. 

 

LEGAL ISSUE 

One ground of appeal argued by the claimant was that the Tribunal failed to give 

proper weight to evidence about her ESA claim. This evidence included medical 

reports which led to the claimant being put in the support group.  

The claimant relied on the decision of Judge Jacob’s in KW v. SSWP [2018] UKUT 

216 in which he said: 

‘12….The tribunal had to assess the evidence as a whole. Having done so, 

the tribunal does not have to refer to every piece of evidence…It is a matter of 

judgment how much of that evidence needs to be covered in the First-tier 

Tribunal’s reasons…But it is safe to say this: the tribunal should deal with 

evidence if the claimant or a representative has specifically relied on it, 

especially where (as here) the representative has relied on and adopted the 

carefully expressed approach of Judge Hemingway…’ 

 

The reference to Judge Hemingway is to his decision in LC v. SSWP [2015] UKUT 

32. In LC, Judge Hemingway, while noting that a DLA tribunal is not bound by an 
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ESA tribunal, stated that a tribunal is obliged to address a decision of a ESA tribunal, 

which is raised before it. Failure to do so, in Judge Hemingway’s opinion, amounted 

to an error of law. 

A second ground of appeal argued by the claimant was that the Tribunal placed 

undue weight on her appearance at Tribunal, more than two years after the date of 

the decision, without giving her the opportunity to comment on its observations.  

 

DECISION 

On the claimant’s first ground of appeal, the Commissioner accepted that the 

claimant had put evidence relating to her ESA award before the Tribunal. The 

Tribunal, however, failed to expressly address the evidence.  

The Commissioner stated: 

‘It may be that the tribunal considered that ESA evidence could not be read 

across directly into the PIP activities and that it preferred the more directly 

relevant PIP medical assessment and evidence. It may be that it identified a 

conflict with other evidence before it that it preferred. Either course would 

have been open to it. I consider that it could not be faulted if it had articulated 

that either was its approach. However, the submission of [the claimant] 

highlights the lack of a reference to the broad thrust of the ESA evidence….I 

consider that the Tribunal was required to address this submission, however, 

briefly, and that failure to refer to the material raised by [the claimant] is an 

error of law’. 

 

On the claimant’s second ground of appeal, the Commissioner stated that if the 

Tribunal relies on observations of the claimant at hearing, it needs to establish that 

those observations were equally applicable at the date of the Department’s decision. 

Moreover, fairness requires that the Tribunal’s observations of her appearance are 

put to the claimant for comment. 
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The Commissioner allowed the claimant’s appeal and referred the matter to a new 

Tribunal. 

For a full copy of the Judgment: click here 

Back to the top 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://lawcentreni.s3.amazonaws.com/SM-v.-Department-for-Communities-PIP-2021-NI-Com-6-C41-20-21.docx
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While Tribunals need not comment on every piece of evidence, 

its reasons must adequately explain its decision. 

 

PH v. Department for Communities (PIP) [2021] NI Com 7 (C30/20-21) 

BACKGROUND 

The claimant claimed PIP on the basis of needs including falling down syndrome and 

osteoporosis. The Department decided to award the claimant standard rate daily 

living component and standard rate mobility component. She requested a 

reconsideration which was unsuccessful and she appealed. Her appeal was refused. 

She appealed to the Social Security Commissioner and was represented by Law 

Centre NI. 

 

LEGAL ISSUE 

On the claimant’s behalf, Law Centre NI argued that the Tribunal failed to give 

adequate reasons for its decision. Throughout its statement of reasons, the Tribunal 

made the general statement ‘consistent with medical evidence generally’. The Law 

Centre  argued that the Tribunal failed to say what part of the medical evidence lent 

support to its conclusions or what part it discounted. Moreover, it was argued that the 

Tribunal did not give a reason for preferring evidence of the health assessor over 

evidence from the claimant’s GP.  

The Department agreed that the Tribunal’s reasons were inadequate. 

 

DECISION 

The Commissioner referred to the decision in C34/06-07 (DLA) in which a previous 

Commissioner, Commissioner Brown, stated that while a Tribunal is not required to 

comment on every piece of evidence, its reasons must adequately explain its 

decision.  

At paragraph 26 of PH’s case, he states: 



Law Centre NI  Northern Ireland case law 
Social Security Law and Practice Bulletin  Jan – Mar 2021 
 
 
 

17 
 

‘I consider that a Tribunal’s explanation of its decision will generally require an 

indication of its assessment of the most important pieces of evidence and its 

rationale for preferring particular evidence where there is a conflict. A tribunal 

must strike a balance between an exhaustive and exhausting assessment of 

each piece of evidence before it and a bland generalisation of the evidence as 

a whole’. 

 

At paragraph 28, he states: 

‘The [claimant] submitted medical evidence running to some 294 pages. 

However, not a single element of that evidence is separately commented on 

by the tribunal. While I am not for a minute suggesting that this is what has 

happened, the [claimant] could look at the statement of reasons and query 

whether the tribunal has even read the evidence she submitted. Where such a 

doubt could reasonably be triggered by a statement of reasons, it seems to 

me that it will rarely reach the standard of adequacy required’. 

 

The Commissioner decided that the inadequacy of the Tribunal’s reasons amounted 

to an error of law. He allowed the claimant’s appeal and referred the matter to a new 

Tribunal. 

Back to the top 
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Responsibilities of Tribunal Representatives 

Representatives at social security hearings must be familiar 

with and observe rules of procedure, and must have 

unambiguous written authority to initiate proceedings on client’s 

behalf. 

 

RB v. Department for Communities (PIP) [2021] NI Com 5 (C42/20-21) 

BACKGROUND 

The claimant claimed PIP on the basis of needs arising from ankylosing spondylitis 

and anxiety. His claim was refused and he appealed. His appeal was refused. He 

appealed to the Social Security Commissioner on the ground that the Tribunal gave 

inadequate reasons for its decision.  

 

LEGAL ISSUE 

Before the Commissioner, an issue arose regarding the claimant’s representative’s 

role in the proceedings. There were irregularities in the completion of a Form of 

Authority for the claimant’s representative to act and in the application for leave to 

appeal. Moreover, the application for leave to appeal was submitted outside the 

statutory time limit. 

In light of the procedural irregularities, the Commissioner took the opportunity to 

provide guidance to representatives at social security hearings. His guidance is 

summarised as follows: 

• As social security hearings are legal proceedings, a third party cannot simply 

purport to represent a claimant or initiate proceedings on their behalf. In 

general, representatives should secure prior written authority from their 

clients. 

• All representatives must read, understand and observe the rules of procedure. 

In the case of appeal tribunals, the rules of procedure are set out in the Social 

https://www.legislation.gov.uk/nisr/1999/162/contents/made
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Security and Child Support (Decisions and Appeals) Regulations (Northern 

Ireland) 1999  (‘Decisions and Appeals Regulations)1 and for appeals to the 

Social Security Commissioner in the Social Security Commissioners 

(Procedure) Regulations (Northern Ireland) 1999 (‘Commissioner Procedure 

Regulations). 

• Representatives should pay particular attention to time limits and provisions 

enabling them to act on their client’s behalf. 

• For appeals before the Social Security Commissioner, Regulation 17 

Commissioner Procedure Regulations states that a claimant may conduct a 

case themselves or be represented by any person they appoint for that 

purpose. 

• For Tribunal hearings the rules are set out in the Decisions and Appeals 

Regulations. Regulation 49(8) provides that any appointed representative 

shall have all the rights and powers to which a claimant is entitled. 

• Regulation 49(11) provides the representative with rights to address the 

Tribunal, call witnesses and put questions directly to any other person called 

as a witness.2 

• If the claimant has provided written authority to the representative to act on 

their behalf, the representative can also appeal or make an application for 

extension of time for appealing;3 apply for the Tribunal’s decision to be set 

aside;4 and apply for leave to appeal.5 Each of these actions initiates a new 

adjudication procedure and in each case the claimant must have provided 

express written authority to the representative to initiate that procedure. 

• An appointed representative has a number of implied powers under 

Regulation 49(8). These include: 

o Seeking an adjournment or postponement. 

o Requesting a statement of reasons. 

 
1  This is the unamended version of the Decision and Appeals Regulations. Amendments to the 

Regulations can be found at Search for SSPLD Blue Volumes (communities-ni.gov.uk) 
2  Reg 49(11) Decisions and Appeals Regulations 1999. 
3  Reg 33(1)(a)(ii) Decisions and Appeals Regulations 1999. 
4  Reg 57(3)(b) Decisions and Appeals Regulations 1999. 
5  Reg 58(1)(b) Decisions and Appeals Regulations 1999. 

https://www.legislation.gov.uk/nisr/1999/162/contents/made
https://www.legislation.gov.uk/nisr/1999/162/contents/made
https://lawcentreni.s3.amazonaws.com/Social-Security-Commissioners-Procedure-Regulations-Northern-Ireland-1999-as-amended-March-2007.pdf
https://lawcentreni.s3.amazonaws.com/Social-Security-Commissioners-Procedure-Regulations-Northern-Ireland-1999-as-amended-March-2007.pdf
https://lawcentreni.s3.amazonaws.com/Social-Security-Commissioners-Procedure-Regulations-Northern-Ireland-1999-as-amended-March-2007.pdf
https://iaccess.communities-ni.gov.uk/sspldbluevolumesinternet/users/internetsearchpage.aspx
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o Applying for an extension of time to make an application for a 

statement of reasons. 

o Applying for a copy of the record of proceedings. 

• Rather than relying on implied rights under Regulation 49(8), it is best practice 

for a representative to obtain a comprehensive form of authority from the 

claimant. While the Appeals Service pro forma serves this purpose, there is 

nothing to prevent a representative agency using its own pro forma. 

 

DECISION 

The Commissioner agreed that the Tribunal had not given reasons for its decision on 

the daily living component of PIP. The Tribunal had therefore erred in law. The 

Commissioner allowed the claimant’s appeal and referred the matter to a new 

Tribunal.  

For a full copy of the Judgment: click here 

Back to the top 
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Overpayments 

Exceptions apply, but in the majority of cases an overpayment 

is recoverable from a claimant and their appointee. 

 

MMcG v. Department for Communities (AA) [2021] NI Com 8 (C1/20-21) 

BACKGROUND 

In August 2008, the claimant was awarded higher rate Attendance Allowance. At the 

same time, the claimant’s niece was appointed to act as her appointee. At the time of 

the Department’s decision, the claimant’s appointee was sent a letter from the 

Department, which included leaflet AA95(NI). The leaflet instructed as follows 

‘please tell us straight away if you, or the person you are acting for…go into or come 

out of a residential care home, nursing home or an independent hospital’.  

Shortly after the Department made its decision, the claimant was admitted to a 

residential care home and her stay, which was partly funded by the Trust, became 

permanent a month later.  

In April 2011, the Department discovered that the claimant was in a residential care 

home and it superseded its award of Attendance Allowance. The Department 

decided that the claimant had been overpaid £9,464.55. It also decided that this sum 

was recoverable from the appointee due to her failure to disclose the material fact 

that the claimant resided in a care home with fees partly paid by the Trust. The 

appointee appealed.  

The Tribunal decided that the appointee knew she had to report a change of 

circumstances to the Department and that she failed to disclose the material fact of 

the claimant’s care home residence. The Tribunal decided that the appointee was 

liable for the overpayment. The appointee appealed to the Social Security 

Commissioner. 
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LEGAL ISSUE 

One of the questions for the Commissioner was who was liable for the overpayment. 

Was it the appointee, the claimant, who by the time of appeal was deceased, or the 

appointee and the claimant? 

The Commissioner referred to the Great Britain case of R(IS) 5/03 in which a 

Tribunal of Commissioners decided at paragraph 63: 

‘In the overwhelming majority of cases where an appointee has obtained a 

social security benefit by misrepresenting or failing to disclose a material fact, 

the Secretary of State may recover the overpaid benefit from both the 

appointee and the claimant. This is subject to two exceptions. Where the 

appointee has retained the benefit instead of paying it to, or applying it for the 

benefit of, the claimant, only the appointee is liable. Where the appointee has 

acted with due care and diligence, only the claimant is liable’. 

 

DECISION 

The Commissioner decided that correspondence to the appointee from the 

Department, including leaflet AA95(NI), stated a clear link between payment of 

Attendance Allowance and periods of admission to a nursing home. The duty to 

inform the Department of changes involving and admission to a residential care 

home was clearly set out.  

It was reasonable, therefore, to expect the appointee to know that the claimant’s 

period of admission to a care home might affect her entitlement to Attendance 

Allowance. The appointee was under a duty to notify the Department and the 

overpayment occurred in consequence of her failure to disclose. 

On the basis of R(IS) 5/03, which the Commissioner accepted as law in Northern 

Ireland, the Commissioner decided that the Tribunal erred in law in finding that the 

overpayment was only recoverable from the appointee. As neither of the two 

exceptions identified in R(IS) applied, the overpayment was recoverable from the 

appointee and the claimant. 
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The Commissioner decided that the overpayment of £9,464.55 was recoverable from 

the appointee and the estate of the claimant. 

For a full copy of the Judgment: click here     

Back to the top 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://lawcentreni.s3.amazonaws.com/MMcG-v.-Department-for-Communities-AA-2021-NI-Com-8-C1-20-21.docx
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Industrial injuries 

'Acting in the course of employment': the key question is 

whether the claimant was doing when injured, with or without 

permission, something reasonably incidental to his contract of 

employment. 

 

EJMcC v. Department for Communities (II) [2021] NI Com 12 (C1/20-21) 

BACKGROUND 

The claimant was at his workplace when he was struck by a piece of metal and, 

among other injuries, lost his right eye. He claimed Industrial Injury Disablement 

Benefit on the basis that he suffered injury while acting in the course of his 

employment. His employer disputed this, arguing that he was undertaking work for 

himself rather than his employer at the time of the accident. The claimant countered 

this by claiming that he was acting with his employer’s implied consent and that it 

was reasonably incidental to his day’s work. 

The claimant’s claim was refused and he appealed. His appeal was refused and he 

appealed to the Social Security Commissioner. 

 

LEGAL ISSUE 

The main issue for the Commissioner to decide was whether the claimant was acting 

in the course of his employment when he suffered injury.  

The relevant legislation is Section 94 of the Social Security Contributions and 

Benefits Act (NI) 1992 which states: 

’94 – (1) Industrial injuries benefit shall be payable where an employed earner 

suffers personal injury caused by accident arising out of and in the course of 

his employment, being employed earner’s employment. 

https://www.legislation.gov.uk/ukpga/1992/7/contents
https://www.legislation.gov.uk/ukpga/1992/7/contents
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(3) For the purposes of industrial injuries benefit an accident arising in the 

course of an employed earner’s employment shall be taken, in the absence of 

evidence to the contrary, also to have arisen out of that employment’. 

 

DECISION 

On the question of whether the claimant was acting in the course of his employment, 

the Commissioner preferred case law relating to Workmen’s Compensation Acts and 

the Industrial Injuries Benefits scheme, rather than case law relating to vicarious 

liability in tort. 

The Commissioner referred to the Court of Appeal case of Faulkner v. Chief 

Adjudication Officer (R(I)8/94) in which Hoffman LJ stated: 

‘An office or employment involves a legal relationship: it entails the existence 

of specific duties on the part of the employee. An act or event happens ‘in the 

course of’ employment if it constitutes the discharge of one of those duties or 

is reasonably incidental thereto: Smith v. Stages [1989] AC 928. It follows that 

there are always two separate questions. The first involves deciding what the 

employee’s duties were. As Lord Thanketon crisply put it in Canadian Pacific 

Railway Co. v. Lockhart (1942) AC 591, 600 ‘the first consideration is the 

ascertainment of what the servant was employed to do.’ The second question 

is whether the act or event was in the discharge of a duty or something 

reasonably incidental thereto’. 

 

He also referred to the Court of Appeal decision in  R v Industrial Injuries 

Commissioner Ex parte AEU (No.2) [1966] 2 QB 31) which held that a man may be 

acting in the course of his employment ‘when he acts casually, negligently or even 

disobediently, so long as it is something reasonably incidental to his contract of 

employment’. 
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The Commissioner identified the key question as whether the claimant was doing 

when he was injured, with or without permission, something reasonably 

incidental to his contract of employment [Emphasis added]. 

In EJMcC’s case, the Commissioner could not fault the Tribunal’s approach as a 

matter of law. When he was injured, the claimant was not performing an employment 

duty, it was outside his working hours, the part of the premises in which he was 

injured was normally locked and inaccessible to him, and the task he was 

undertaking was personal in nature.  

The Commissioner decided that the Tribunal’s finding was not irrational and was 

made in accordance with relevant law. He dismissed the claimant’s appeal. 

For a full copy of the Judgment: click here 

Back to the top 

Disclaimer 

Although every effort is made to ensure the information in Law Centre NI publications is 

accurate, we cannot be held liable for any inaccuracies or their consequences. 

The information contained within this document should not be treated as a complete and 

authoritative statement of the law. 

Law Centre NI only operates in Northern Ireland and the information in this document 

describes the state of law in Northern Ireland only. 

When reading Law Centre NI documents, please pay attention to their date of publication, as 

legislation may have changed since they were published. 
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