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At a glance 

This briefing examines the issue of NHS Continuing Healthcare, its availability across the 

various UK regions and the legal framework governing accessibility to this service within 

England, Wales, Scotland and Northern Ireland.  

The briefing will be of use to: 

 advisers; 

 HSC Trust staff; 

 community care service users and their carers. 
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Introduction 

This briefing examines the issue of NHS Continuing Healthcare, its availability across the 

various UK regions and the legal framework governing accessibility to this service within 

England, Wales, Scotland and Northern Ireland.  

 

1. What is NHS Continuing Healthcare? 

1.1 General principles 

NHS Continuing Healthcare is a package of ongoing care that is arranged and funded solely 

by the NHS where an individual has been assessed as having a ‘primary health need’ 

necessitating the provision of care. 1 

For a person to be assessed as having ‘a primary health need’ and be considered eligible to 

receive NHS Continuing Healthcare, the individual’s main or primary need for care must 

relate to their health. 

Where an individual is eligible to receive NHS Continuing Healthcare, the NHS is responsible 

for providing and funding services to meet all of the person’s assessed health and social care 

needs. Where that individual is cared for in a nursing home, the NHS will pay their care 

home fees (including board and accommodation), irrespective of the individual’s financial 

means.  

Eligibility for NHS Continuing Healthcare does not depend on whether a person has a specific 

health condition, diagnosis or illness. It can be provided in any setting including in a care 

home, a hospice or in the person’s own home. 

 

2. NHS Continuing Healthcare in England 

2.1 Availability in England 

In England, the provision of social care services is, in the main, the responsibility of local 

authorities.2  NHS England3 and Clinical Commissioning Groups (CCGs) are responsible for 

commissioning health services for people in England.  

                                                           
1
 National Framework for NHS Continuing Healthcare and NHS-funded Nursing Care (Revised), DH [2012], page 10, para 13 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/213137/National-Framework-for-NHS-
CHC-NHS-FNC-Nov-2012.pdf    

2
 In addition, the Health and Social Care  Act (2012) conferred new duties on local authorities to improve public health and 

to take such steps as they consider appropriate for improving the health of the people in their areas. Local authorities also 

 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/213137/National-Framework-for-NHS-CHC-NHS-FNC-Nov-2012.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/213137/National-Framework-for-NHS-CHC-NHS-FNC-Nov-2012.pdf
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The Department of Health (DH) in England has developed a ‘National Framework for NHS 

Continuing Healthcare and NHS-Funded Nursing Care’4  (the Framework). This provides 

guidance for health and social care staff in England on the processes for establishing a 

person’s eligibility for NHS Continuing Healthcare and the principles of care planning and 

dispute resolution relevant to that process. NHS England has also developed an Operating 

Model for NHS Continuing Healthcare which is aimed at ensuring a consistent approach in 

keeping with the requirements of the Framework.5 

The Framework was developed following a number of changes, revisions and reviews of NHS 

Continuing Healthcare brought about by the publication of national guidance on eligibility 

for NHS Continuing Healthcare,6 reports by the Health Service Ombudsman in England7 and 

the House of Commons Health Select Committee 8 and followed the decision of the English 

Court of Appeal in the case of R v North and East Devon Health Authority, ex parte Coughlan 

(the Coughlan judgment).9 

2.2 The Coughlan judgment 

Pamela Coughlan suffered a spinal injury in a road traffic accident in 1971, as a result of 

which she was a permanent wheelchair user. She was paralysed in the lower part of her 

body with no movement in her legs and limited movement in her upper torso. She required 

hoisting for all transfers, repositioning to maintain skin integrity and was doubly incontinent. 

She also required catheterisation every three hours and manual evacuation of her bowels. 

She was dependent on others for all aspects of her personal care and daily living activities. 

Mrs Coughlan’s care was arranged and financed by the NHS until (in the 1990s) the North 

and East Devon Health Authority transferred responsibility for her care to Social Services. By 

reclassifying her needs as ‘social care’ rather than ‘health care’, this meant that Mrs 

Coughlan would have to undergo a means test and (due to her financial means) would have 

to pay for her long-term care. 

                                                                                                                                                                                     
inherited responsibility for a range of public health services previously provided by the NHS England, including most sexual 
health services and services to address drug or alcohol misuse. 

3
 NHS England is an independent body. Its’ main role is to set the priorities and direction of the NHS and to improve health 

and care outcomes for people in England. NHS England is the commissioner for primary care services such as GPs, 
pharmacists and dentists, including military health services and some specialised services 

4
 Ibid 

5
 https://www.england.nhs.uk/wp-content/uploads/2015/03/ops-model-cont-hlthcr.pdf  

6
 In 2001, 2007 and 2012 

7
 The Health Service Ombudsman for England, ‘NHS Funding for Long Term Care’, HC 399, February 2003 

8
 Select Committee on Health, Sixth Report, 2005 Session 2004-2005 

9
 51 BMLR 1, [1999] EWCA Civ 1871 http://www.bailii.org/ew/cases/EWCA/Civ/1999/1871.html  

https://www.england.nhs.uk/wp-content/uploads/2015/03/ops-model-cont-hlthcr.pdf
http://www.bailii.org/ew/cases/EWCA/Civ/1999/1871.html
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Mrs Coughlan pursued a case against the Health Authority to secure NHS Continuing Care. In 

1999, her case was heard by the English Court of Appeal (CoA). The CoA was required to 

consider the responsibilities of Health Authorities in England (formerly responsible for the 

provision of NHS services) and Local Authorities (responsible for the provision of social care 

services).    

The key question for the Court was to determine whether nursing care required to be 

provided to a chronically ill patient (Mrs Coughlan) could be lawfully provided by the Local 

Authority as a ‘social care service’ (and be subject to a means test) or whether it must be 

provided free of charge by the NHS.  

After considering the case, the CoA ruled that ‘where the primary need is a health need, then 

the responsibility (for arranging and funding the care) is that of the NHS’.10 In Mrs Coughlan’s 

case, the provision of nursing care to her - and the costs associated with it - was the 

responsibility of the NHS as her needs were greater than those for which the local authority 

could be expected to provide care.  

2.3 Accessing NHS Continuing Care in England 

 In England, any person who may be eligible to receive NHS Continuing Healthcare will be 

referred for a full assessment for NHS Continuing Healthcare (following the application of a 

screening process).11 

 

3. NHS Continuing Healthcare in Wales 

In Wales, the provision of social care services is the responsibility of local authorities. Local 

Health Boards are responsible for planning, securing and delivering healthcare services to 

people living in Wales.   

NHS Continuing Healthcare is available in Wales to those individuals who are assessed as 

eligible to receive this service.  

Eligibility is determined using Guidance issued by the Welsh Government entitled 

‘Continuing NHS Healthcare: The National Framework for Implementation in Wales’. 12  

 

                                                           
10

 Ibid at para 31 

11
 See http://www.nhs.uk/chq/Pages/eligibility-assessment-for-nhs-continuing-healthcare.aspx  

12
 Available at 

http://www.powysthb.wales.nhs.uk/sitesplus/documents/1145/Continuing%20NHS%20Healthcare%20The%20National%2
0Framework%20for%20Implementation%20in%20Wales%202014.pdf  

http://www.nhs.uk/chq/Pages/eligibility-assessment-for-nhs-continuing-healthcare.aspx
http://www.powysthb.wales.nhs.uk/sitesplus/documents/1145/Continuing%20NHS%20Healthcare%20The%20National%20Framework%20for%20Implementation%20in%20Wales%202014.pdf
http://www.powysthb.wales.nhs.uk/sitesplus/documents/1145/Continuing%20NHS%20Healthcare%20The%20National%20Framework%20for%20Implementation%20in%20Wales%202014.pdf
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4.  NHS Continuing Healthcare in Scotland  

In Scotland, the provision of health and social care services is the joint responsibility of local 

authorities and Health Boards through an integrated system of delivery.   

NHS Continuing Healthcare is available in Scotland to those individuals who are assessed as 

eligible to receive this service. 

Eligibility is determined using Guidance issued by the Scottish Government entitled ‘Hospital 

Based Complex Clinical Care’.13  

 

5. NHS Continuing Healthcare in Northern Ireland 

5.1 Legislative structure 

Northern Ireland has an integrated system for the delivery of health and social services. 

Within this structure, Health and Social Care Trusts (HSC Trusts) are among the range of 

providers responsible for delivering both health and social care services to people in 

Northern Ireland.  

The main legislation governing the provision of health and social care services in Northern 

Ireland is the Health and Personal Social Services (NI) Order 1972 (the 1972 Order). It sets 

out the overarching duty of the Department of Health, Social Services and Public Safety 

(DHSSPSNI) to provide an integrated system of health and social care for people in Northern 

Ireland.14  

The 1972 Order does not provide an explicit statutory framework for the provision of NHS 

Continuing Healthcare in Northern Ireland, nor does it explicitly require that this service be 

provided to people in Northern Ireland. 

However, certain provisions within the 1972 Order anticipate that healthcare services will be 

provided without cost to individuals with a combination of health and social care needs.   

Article 98 of the 1972 Order requires that all services provided under: 

 the 1972 Order (which include the provision of residential or nursing home care 

placements and home help services  under Article 15); and 

  the Health Services (Primary Care) (NI) Order 1997  

are provided free of charge except where there are provisions to the contrary in either the 

1972 Order or the 1997 Order.     

                                                           
13

 DL [2015] 11 [28 May 2015] available at http://www.sehd.scot.nhs.uk/dl/DL(2015)11.pdf  

14
 Article 4 (as amended) http://www.legislation.gov.uk/nisi/1972/1265/contents  

http://www.sehd.scot.nhs.uk/dl/DL(2015)11.pdf
http://www.legislation.gov.uk/nisi/1972/1265/contents
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The legislative basis for charging for domiciliary care services is Article 15 (4) of the 1972 

Order. This Article gives DHSSPSN the power to recover such charges (if any), as it considers 

appropriate, in respect of any assistance help or facilities provided under Article 15.  

Historically, domiciliary care services provided under the 1972 Order have attracted a 

relatively low level of charges or have been provided free of charge. However, there are 

some exceptions.15  

Conversely, where an individual is placed in residential care by a HSC Trust (including in a 

residential care or nursing home provided under Article 15 of the 1972 Order), the HSC Trust 

has a legal duty to charge the individual for their placement if they are in a financial position 

to pay for, or contribute towards, the costs of that placement.16  

5.2 Charging for ‘nursing services’ 

Article 99 of the 1972 Order places a duty on HSC Trusts to charge for accommodation in 

Board/Trust managed homes. This Article permits the HSC Trust to recoup the full cost of 

accommodation provided under Article 15 from the individual except those services which 

amount to ‘nursing care’.   

Article 36 of the 1972 Order places a similar duty on HSC Trusts in relation to charging for 

accommodation in voluntary or private homes.  

‘Nursing care’ is defined in Article 36 (4A) as any services provided by a nurse registered 

under Article 5 of the Nursing and Midwifery Order 2001 and involving:  

(a) the provision of care, or 

(b) the planning, supervision or delegation of the provision of care, 

other than any services which, having regard to their nature and the circumstances in which 

they are provided, do not need to be provided by a nurse so registered. 

Based on the provisions of the 1972 Order, the costs of ‘nursing services’ cannot be 

recouped from an individual in any Article 15 setting, including in a nursing home. 

5.3 NHS Contribution towards nursing care 

In keeping with the legislative position regarding nursing care, Guidance has been issued by 

DHSSPSNI entitled ‘Payments for Nursing Care-Information Leaflet’.17  

                                                           
15

 For more information see Law Centre (NI) briefing entitled ‘Paying for Social Care Services in Northern Ireland: The Legal 
Position’ available at  http://www.lawcentreni.org/Publications/Law-Centre-Information-Briefings/CC-briefing-48-Paying-
for-Social-Care-Services-in-Northern-Ireland-Law-Centre-NI-March-17.pdf  

16
 Ibid  

17
 Available at https://www.nidirect.gov.uk/publications/hpss-payments-nursing-care-information-leaflet  

http://www.lawcentreni.org/Publications/Law-Centre-Information-Briefings/CC-briefing-48-Paying-for-Social-Care-Services-in-Northern-Ireland-Law-Centre-NI-March-17.pdf
http://www.lawcentreni.org/Publications/Law-Centre-Information-Briefings/CC-briefing-48-Paying-for-Social-Care-Services-in-Northern-Ireland-Law-Centre-NI-March-17.pdf
https://www.nidirect.gov.uk/publications/hpss-payments-nursing-care-information-leaflet
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This Guidance confirms that certain residents of nursing homes will receive payments from a 

HSC Trust to cover the cost of providing nursing care. 

To be eligible to receive payments from the HSC Trust, the following criteria must be met: 

(a) the resident has been financially assessed as  responsible for the full costs of their 

nursing home care (i.e. a ‘self-funder’); and 

(b) the resident has been assessed as needing nursing care. 

5.4 NHS Continuing Healthcare and DHSSPSNI Guidance 

The only explicit references to NHS Continuing Healthcare appear in the DHSSPSNI Guidance 

entitled ‘Care Management, Provision of Services and Charging Guidance’ (the 2010 

Guidance).18  

It states as follows: 

‘Similarly, the distinction between health and social care is complex and requires a careful 

appraisal of each individual’s needs. In this context, it is for clinicians, together with other 

health and social care professional colleagues and in consultation with the service user, 

his/her family and carer to determine through a comprehensive assessment of need 

whether an individual’s primary need is for health care or for personal social services. In 

the latter case, the service user may be required to pay a means-tested contribution.’19 

(our emphasis) 

In the context of charging for services, the Guidance requires that ‘when contracting with 

homes, HSC Trusts should contract for the full cost of the placement, and, where there has 

not been a determination of continuing healthcare, seek reimbursement….’20 (our 

emphasis)  

Whilst the Guidance anticipates that NHS Continuing Healthcare may be available in some 

cases, there is no detail as to how HSC Trust staff should determine eligibility for this service 

other than through a ‘comprehensive assessment of need’.  

 

                                                           
18

 Available at 
https://www.whatdotheyknow.com/request/72125/response/177406/attach/html/4/HSC%20ECCU%201%202010%20Care
%20Management%20Provision%20of%20Care%20and%20Charging%20Guidance%20March%202010.pdf.html  

19
 Ibid at page 24, para 17 

20
 Ibid at page 24, para 88  

https://www.whatdotheyknow.com/request/72125/response/177406/attach/html/4/HSC%20ECCU%201%202010%20Care%20Management%20Provision%20of%20Care%20and%20Charging%20Guidance%20March%202010.pdf.html
https://www.whatdotheyknow.com/request/72125/response/177406/attach/html/4/HSC%20ECCU%201%202010%20Care%20Management%20Provision%20of%20Care%20and%20Charging%20Guidance%20March%202010.pdf.html
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Conclusion 

NHS Continuing Healthcare is available in England, Wales and Scotland to those assessed as 

being eligible to receive this service. Within these regions, a decision as to whether this 

service should be made available in individual cases is informed by a well-developed 

regionally applied process.  

Based on the provisions of DHSSPSNI Guidance, it is arguable that some form of NHS 

Continuing Healthcare should be readily available in a consistent manner across Northern 

Ireland. Law Centre (NI) understands that NHS Continuing Healthcare has been provided to a 

limited number of individuals within certain HSC Trust areas.  

However, the approach to provision of NHS Continuing Healthcare does not appear to be 

consistent on a regional basis. It is clear that there is no explicit legislative requirement to 

make NHS Continuing Healthcare available in Northern Ireland. For this reason, it could be 

argued that the provisions in the 2010 Guidance overstate the legal position.  

In the absence of a clear and comprehensive regional approach to the provision of this 

service, there are more likely to be inconsistencies and divergences across the HSC Trusts as 

to whether the service is available in Northern Ireland and if so, who should be considered 

eligible.  
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Independent Advice, Support and Mediation Service (Community Care)  

The Law Centre's Independent Advice, Support and Mediation Service (Community 
Care) runs a specialist advice line and representation service.  

How we can help you 

We provide advice and assistance to: 

 adults who have needs due to physical or mental disability, ill health or age, 
 adults with sensory disabilities, and 
 adults whose needs arise because of their role as carer.  

We can help in cases which raise issues concerning the legal responsibilities of health and 
social care trusts and other public bodies in the provision of health and social care. 

We also welcome calls from health and social care staff, other healthcare providers and 
advisers. 

Our advice line:   028 9024 4401, Monday to Friday, 9am to 1pm and 2pm to 5pm, out of 
hours voicemail service available 

We also run a regional advice clinic service, please contact us for further information. 

We advise in all areas of community care, including: 

 needs assessments 
 provision of services 
 direct payments 
 benefits and community care 
 grants for home improvements for people with disabilities 
 services for young adults transitioning from Children’s Services 
 financing residential and nursing home care 
 carer’s assessments 
 capacity and decision making in social care 
 human rights issues and social care 

Representation service - We resolve the majority of cases through negotiation with HSC 
Trusts and service providers. 

Where necessary, we initiate judicial review proceedings in the High Court to clarify 
interpretation of health and social services law and/ or to challenge decisions made by 
public bodies or HSC Trusts. We can pursue appeals to the Court of Appeal and beyond 
where necessary. 

Training - We provide training for health and social care staff and for advisers working in 
the field of community care.  For more information on courses available, 
visit: www.lawcentreni.org/training/training.html.  

More information 

Consult our website for more information on the service and on health and social care legal 

issues: www.lawcentreni.org   

http://www.lawcentreni.org/training/training.html
http://www.lawcentreni.org/


NHS Continuing Healthcare  Law Centre (NI) Legal Information Briefing

  

Page 10 

 

Law Centre (NI) contact details 

Central Office    

124 Donegall Street    

Belfast     

BT1 2GY     

Tel: 028 9024 4401   

Fax: 028 9023 6340   

Textphone: 028 9023 9938 

Email: admin.belfast@lawcentreni.org  

Western Area Office 

9 Clarendon Street 

Derry 

BT48 7EP 

Tel: 028 7126 2433 

Fax: 028 7126 2343 

Email: admin.derry@lawcentreni.org  

 

Our website: www.lawcentreni.org  

Follow us on Twitter:  @LawCentreNI  Find us on YouTube:  Law Centre NI 
 

 

Disclaimer

Although every effort is made to ensure the information in Law Centre publications is accurate, we 
cannot be held liable for any inaccuracies and their consequences. The information should not be 
treated as a complete and authoritative statement of the law.  

Law Centre (NI) only operates within Northern Ireland and the information in this document is only 
relevant to Northern Ireland law. 

When reading Law Centre documents, please pay attention to their date of publication as legislation 
may have changed since they were published. 

© Law Centre (NI) 2017 

 

mailto:admin.belfast@lawcentreni.org
mailto:admin.derry@lawcentreni.org
http://www.lawcentreni.org/
https://twitter.com/LawCentreNI
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