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At a glance 

This briefing will examine the extent of the obligations on HSC Trusts to carry out an 

assessment of need.  (Please see LCNI Information Briefing No 32 with regards to the duty 

owed to informal carers) 

 

 

 

 

 

 

 

 

 

 

Introduction 

To meet the needs of an individual through community care services a HSC Trust must first 

identify the needs. The determination is reached through the process of assessment.  

Although underpinned by statute the scope of the community care assessment obligation on 

a HSC Trust was unclear  until the Court’s ruling in a Judicial Review case law decision JR 471 . 

The Court clarified that an assessment of need should take place where a person within the 

knowledge of the HSC Trust could potentially benefit from community care services and 

enquiries. 
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 JR47 [2013] NIQB  
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1. Relevant community care legislation 

1.1 Health and Personal Social Services (NI) Order 1972 (‘the 1972 Order) 

        Article 15 of the 1972 Order involves two elements 

i) To make available advice, guidance and assistance to such an extent as it 

considers necessary and 

ii) For that purpose shall make such arrangements and provide or secure the 

provision of such facilities, including the provision or arranging for the provision 

of residential or other accommodation as it considers suitable and adequate. 

The 1972 Order does not specifically refer to assessment. 

1.2 The Chronically Sick and Disabled Persons (NI) Act 1978 

Section 2 refers to services as follows; 

(a) the provision of practical assistance for that person in his home; 

(b) the provision for that person of, or assistance to that person in obtaining, wireless, 

television, library or similar recreational facilities; 

(c) the provision for that person of lectures, games, outings or other recreational facilities 

outside his home or assistance to that person in taking advantage of educational facilities 

available to him; 

(d) the provision for that person of facilities for, or assistance in, travelling to and from his 

home for the purpose of participating in, any services provided under arrangements made 

by that Department under [F5 section 2(1)(b) of the Health and Social Care (Reform) Act 

(Northern Ireland) 2009 and Article 15 of the Health and Personal Social Services (Northern 

Ireland) Order 1972]  

(e) the provision of assistance for that person in arranging for the carrying out of any works 

of adaptation in his home or the provision of any additional facilities designed to secure his 

greater safety, comfort or convenience; 

(f) facilitating the taking of holidays by that person,  

(g ) the provision of meals for that person whether in his home or elsewhere; 

(h) the provision for that person of, or assistance to that person in obtaining, a telephone 

and any special equipment necessary to enable him to use a telephone. 

In this legislative provision however there is no reference to assessment of need.  
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1.3 The Disabled Persons (NI) Act 1986  (DPA) 

 Section 4 gives to disabled people (and their carers) the right to request an assessment of 

their community care needs for services under s2 CSDPA (as above) 

However Section 4 is not a satisfactory mechanism for obtaining an assessment of need as it 

requires people to know of their right to access services before they can access them.  It is 

also limited to services under the CSDPA. 

2. Relevant case law decision 

The lack of clarity around the duty to assess formed the basis of a judicial review case taken 

by Law Centre NI with Judgement given in 2013 by His Honour Mr Justice McCloskey.   

2.1 The Case - JR472  

The case involved an adult (known as JR47) who was diagnosed with a mild learning 

disability.  He was a long stay patient at Muckamore Abbey Hospital initially admitted there 

pursuant to a Hospital Order without restriction and subsequently as a voluntary patient. 

The basis of the Judicial Review taken by LCNI was that at all material times during his 

compulsory and then voluntary residence he was legally entitled to have his community care 

needs assessed and reviewed (at least once a year). This had not happened. 

2.2 The Judgement 
His Honour Justice McCloskey found that: 
  
Under Article 15 of the 1972 Order the DHSSPS and/or its statutory agent/s (ie HSC Trusts)  

is/are under a duty to subject to appropriate assessment and inquiry any person within the 

scope of their knowledge or attention who appears to them might reasonably qualify for the 

enjoyment of any benefit available there under. 

 

3. Relevant departmental guidance 
 
3.1  People First Guidance 3 

This Departmental Guidance although dating back to the early 1990s is still relevant and 

carries weight today.  Paragraph  2.2  states that ‘Health and Social Services Boards’ (now 

HSC Trusts) will be required to assess the care needs of any person who appears to them to 

                                                           
2
 [2013]NIQB  

3
 Care Management: Guidance on the Assessment and Provision of Community Care 



The duty to assess needs  Law Centre (NI) Legal Information Briefing

  

Page 4 

 

be in need of community care services,  and to decide, in the light of that assessment 

whether they should provide, or arrange for the provision of, any services’. 

The Guidance sets out the requirement for an assessment which reflects the needs  of the 

individual and, where relevant, for community care services to be made available. 

Importantly, the guidance gives rise to an expectation that people can rely upon the HSC 

Trust to carry out assessments.   

Justice Mc Closkey found that: 

Paragraph 2.2 of the People First Guidance generates a substantive legitimate expectation 

to like effect (as Article 15 of the 1972 Order).  The guidance is mandatory, clear, unqualified 

and reflects the statutory duty under Article 15. 

Conclusion  

While some of the relevant statutes do not contain a specific duty to assess such a duty is 

implied into the 1972 Order when the circumstances defined in JR47 (above) arise. 

The decision in JR 47 clarified that there is a legal duty (within Article 15) on HSC Trusts to 

assess the community care needs of all persons in NI who are within the Trusts knowledge 

(this could be through  approach or a referral or other contact)  and who appear to need and 

would benefit from services.  Mr Justice McCloskey was unequivocal in his view that the 

benefit of the statutory duty should extend to any person who might be seen to benefit from 

such enquiries/assessment and furthermore the People First Guidance lays down a 

legitimate expectation that an assessment will be carried out. 
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Independent Advice, Support and Mediation Service (Community Care)  

The Law Centre's Independent Advice, Support and Mediation Service (Community 
Care) runs a specialist advice line and representation service.  

How we can help you 

We provide advice and assistance to: 

 adults who have needs due to physical or mental disability, ill health or age, 
 adults with sensory disabilities, and 
 adults whose needs arise because of their role as carer.  

 

We can help in cases which raise issues concerning the legal responsibilities of health and 
social care trusts and other public bodies in the provision of health and social care. 

We also welcome calls from health and social care staff, other healthcare providers and 
advisers. 

Our advice line:   028 9024 4401, Monday to Friday, 9am to 1pm and 2pm to 5pm, out of 
hours voicemail service available 

We also run a regional advice clinic service, please contact us for further information. 

We advise in all areas of community care, including: 

 needs assessments 
 provision of services 
 direct payments 
 benefits and community care 
 grants for home improvements for people with disabilities 
 services for young adults transitioning from Children’s Services 
 financing residential and nursing home care 
 carer’s assessments 
 capacity and decision making in social care 
 human rights issues and social care 

Representation service - We resolve the majority of cases through negotiation with HSC 
Trusts and service providers. 

Where necessary, we initiate judicial review proceedings in the High Court to clarify 
interpretation of health and social services law and/ or to challenge decisions made by 
public bodies or HSC Trusts. We can pursue appeals to the Court of Appeal and beyond 
where necessary. 

Training - We provide training for health and social care staff and for advisers working in 
the field of community care.  For more information on courses available, 
visit: www.lawcentreni.org/training/training.html.  

More information 

http://www.lawcentreni.org/training/training.html
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Consult our website for more information on the service and on health and social care legal 

issues: www.lawcentreni.org   

http://www.lawcentreni.org/
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Law Centre (NI) contact details 

Central Office    

Middleton Building 

10-12 High Street 

Belfast 

BT1 2BA    

Tel: 028 9024 4401   

Fax: 028 9023 6340   

Textphone: 028 9023 9938 

Email: admin.belfast@lawcentreni.org  

 

Our website: www.lawcentreni.org  

Follow us on Twitter:  @LawCentreNI  Find us on YouTube:  Law Centre NI 
 

 

Disclaimer

Although every effort is made to ensure the information in Law Centre publications is accurate, we 
cannot be held liable for any inaccuracies and their consequences. The information should not be 
treated as a complete and authoritative statement of the law.  

Law Centre (NI) only operates within Northern Ireland and the information in this document is only 
relevant to Northern Ireland law. 

When reading Law Centre documents, please pay attention to their date of publication as legislation 
may have changed since they were published. 

© Law Centre (NI) 2017 
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