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At a glance 

This information briefing will examine the treatment of jointly owned property during a 

financial assessment resulting from a decision that a person (the resident) requires 

permanent placement in a residential care or nursing home.  The Briefing should be read in 

conjunction with our Encyclopaedia of Rights. (www.lawcentreni.org) 

The Briefing will be of relevance to: 

 HSC Trusts 

 Advisers 

 People with residential/nursing care needs/ their carers and/or relatives 

 

 

 

 

 

 

 

 

 

 

1. Legislation regulation and guidance  

The principle pieces of legislation and departmental guidance in this area are as follows: 

1.1 The Health and Personal Social Services (NI) Order 1972 

This is the key piece of legislation governing the provision of health and social care in NI. 

Articles 36 and 99 place a statutory duty on HSC Trusts to charge a resident for his/her care 

in residential or nursing home accommodation. In practice, (following the completion of a 

financial assessment) some residents will have to meet all of the costs themselves (self-

http://www.lawcentreni.org/
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funders) but often the costs are met by contributions from both the resident and the HSC 

Trust. 

1.2 The Health and Personal Social Services (Assessment of Resources Regulations (NI) 

1993 (as amended) (the 1993 Regulations) 

These regulations set out the financial assessment process that should be undertaken by 

HSC Trusts to determine what contribution a resident must make towards his/her residential 

care costs; how a person’s capital assets/income will be treated within the financial 

assessment and any special rules, disregards and financial limits which apply when the 

resident’s individual sources of capital and income are being considered by the Trust.  

1.3 Charging for Residential Accommodation Guide (as amended) (CRAG NI) 

This Departmental Guidance explains the 1993 Regulations and aids their interpretation in 

practice.  It defines how capital and income should be assessed and treated and sets the 

annual capital and income levels.  Property is dealt with in section 7.  

2. HSC Trusts Assessment 

CRAG NI gives general guidance on the 1993 Regulations that apply in the case of residents 

who have their residential accommodation provided or arranged by HSC Trusts.  Section 7 

sets out the process required to be employed by a HSC Trust (and thus by any valuer 

requisitioned on the Trust’s behalf) when arriving at a valuation of a resident’s beneficial 

interest in jointly owned property. 

 

2.1 When is a resident a joint beneficial owner? 
 
A resident is a joint beneficial owner of property when s/he has the right to receive some of 

the profits or proceeds of sale should the property be sold. S/he may own the property with 

one or more other people. Where this is the case it is the resident’s interest in the property 

which is to be valued as capital and not the property itself.   

 

In particular, paragraph 7.012 of CRAG NI states: 

 

‘where the resident is a joint owner of property ie he has the right to receive some of 

the proceeds of sale, it is the resident’s interest in the property which is to valued as 

capital and not the property itself. The value of this interest is governed by: (a) the 

resident’s ability to re-assign the beneficial interest to someone else and (b) there 

being a market ie the interest being such as to attract a willing buyer’.  
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CRAG NI requires that the value of a resident’s interest in the property is the starting point 

for any valuation not the value of the property itself.  The assessor should not consider the 

potential sale price of the property and divide it in accordance with the owner’s share ratio.  

This would be an incorrect valuation for the purposes of assessing capital in view of charging 

for residential/nursing care accommodation. 

 

CRAG NI states at 7.014: 

  

‘where an interest in a property is beneficially shared between relatives’ ‘the value of 

the resident’s interest will be heavily influenced by the possibility of a market 

amongst his fellow beneficiaries’. 

 

‘If no other relative is willing to buy the resident’s interest, it is highly unlikely that any 

‘’outsider’’ would be willing to buy into the property unless the financial advantages 

far outweighed the risks and limitations involved’. 

 

Paragraph 7.014 confirms that:  

 

‘the value of the interest, even to a willing buyer, could in such circumstances 

effectively be nil’.  

 

Thus, before arriving at a valuation figure in cases where the property in question is jointly 

owned by the resident and other relatives, any valuer tasked with providing the valuation 

report would have been required to investigate whether the other joint owner (s) would be 

willing to purchase the resident’s share.    

 

CRAG clearly anticipates that in circumstances where there is no market amongst fellow 

beneficiaries, the value of the resident’s share could effectively be nil as it is unlikely (except 

in extremely limited circumstances) that there will be a market for an interest in property co-

owned by other people.  

3. Valuing interests in jointly owned property: relevant case 

law/guidance 

Chief Adjudication Officer v Palfrey & Others CA 1996 (The Palfrey judgment).   

 

Although the case is primarily concerned with the application of the Income Support 

(General) Regulations 1987, the provisions contained within the Northern Ireland equivalent 
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of this legislation (the Income Support (General) Regulations (NI) 1987 (as amended)) are 

largely incorporated into the provisions of the Health and Personal Social Services 

(Assessment of Resources) Regulations (NI) 1993 (as interpreted by CRAG NI). 

 

The case is of direct relevance to valuation of property under CRAG NI. It is a judgment of 

the English Court of Appeal and has been persuasive in a number of subsequent social 

security cases in NI. 

 
3.1 Valuation method 

 
One of the arguments on appeal in Palfrey concerned the proper valuation method to be 

utilised when determining the value of an individual’s beneficial interest in jointly owned 

property. 

 

The Court confirmed that in such circumstances it is the individual’s “deemed share” of the 

property which must be valued and not the property itself.  In practical terms, this would 

require the valuer to attempt to discover the current market value not of the whole of the 

property but of a resident’s actual share “in the real world”. 

 
3.2 The Palfrey Judgement and CRAG NI 
 
CRAG paragraph 7.012 reiterates the Palfrey position. It states “it is the resident’s interest in 

the property which is to be valued as capital and not the property itself”.  

  

In Palfrey, the court directed that (in any valuation of a joint beneficial interest)  

 

“the valuer should be instructed to express a view as to whether there was on the 

facts of this case, any market...for the hypothetical share.....If he attributes a value to 

the share he should indicate how that value has been calculated. He should indicate 

whether he has any experience or knowledge, of the sale of an undivided share in 

these circumstances. Valuations of market value are usually based on 

comparables.....the valuer should indicate the comparable on which he has relied. If 

there are none, he should explain how he has arrived at his valuation.’ 

 

The judgment in Palfrey together with the stipulations in Section 7 of CRAG, make it clear 

that the approach which needs to be taken in the valuation of a joint beneficial interest in 

property must be subjective in nature ie in reaching a valuation figure, account must be 

taken of the specific facts of the case (and property) in hand. 
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3.3 Income Support Decision Makers Guide May 2012 (the Guide) 
 

The valuation method stipulated in the Palfrey case is also reinforced by the Practice 

Guidance issued in pursuance of the Income Support (General) Regulations (NI) 1987 

(Income Support Decision Makers Guide, May 2012).   

 

Whilst the Guide relates to valuation of property/lands for the purposes of assessing 

eligibility to receive income support, (as stated), due to the similarity between the Income 

Support (General) Regulations (NI) 1987 and the Health and Personal Social Services 

(Assessment of Resources) Regulations (NI) 1993. 

 
3.4 Valuing a beneficial joint interest in land or property 
 
The Guide requires as follows: -  

 

In the case of land or premises, the decision maker should obtain an expert opinion of the 

market value of the deemed share or actual share.  The decision maker should ensure that 

the expert has taken into account: - 

 

 that the claimant is assumed to be a willing seller; and 

 whether the other owners would be willing and able to buy the share; and 

 whether the other owners would agree to the sale of the asset as a whole; and 

             in a case where the other owners would not buy the share or agree to a sale of the  

             asset as a whole -  

 whether on the facts of the claimants particular case, the courts would order:- 

- the sale of the property as a whole or 

- the partition of the property and 

- the length of time a purchaser may have to wait before obtaining possession and 

- the legal costs a buyer may have to pay if an application to the courts for an order 

for sale and/or partition was pursued (this includes both the buyers and the other 

parties costs) and 

- the rights of occupation of the other owners and 

- whether any of the other owners are occupying the property and whether they 

would be willing to vacate the property and 

- any rights of occupation possessed by any occupants who are not owners (for 

example, tenants) and 

- any incumbrances secured on the asset being valued and 

- any legal protection available to a potential purchaser and 
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- any risk that the legal owners may sell the property and keep the proceeds for 

themselves or 

- encumber the property with secured debts or lease the property and 

- whether there are planning or other restrictions on the property and 

- whether there is a current market for the resident’s share of the property or 

whether one might develop in the future. 

 

The valuer should consider whether and to what extent each of the above factors would 

encourage or discourage a potential purchaser. 

  

This is not an exhaustive list of the factors relevant to the value of a deemed or actual share.  

In order to reach an opinion on the value of a particular share, a valuer may have to take 

additional factors into account. 

 

The Guide also requires that:- 

 

‘The decision maker should also ensure that the expert has explained  

 whether on the facts of the case there is any market for the deemed or actual share 

and where that market lies and  

- how the market value has been calculated including factors relevant to that 

calculation and 

- how they affect it and either 

- what comparables have been relied on or 

- how the valuation has been arrived at without using comparables and 

- whether the valuer has any experience or knowledge of the sale of an undivided  

share in the circumstances of the case and 

- how location, size and condition of the property affect its value  

 

4. Ownership disputed 
 

If ownership is disputed and a resident’s interest is alleged to be less than seems apparent 

from the initial information, the Trust will need written evidence on any beneficial interest 

the resident or other parties possess. Such evidence may include the person’s understanding 

of events, including why and how the property came to be in the resident’s name or 

possession. Where it is contended that the interest in the property is held for someone else, 

the Trust should require evidence of the arrangement, the origin of the arrangement and the 

intentions for its future use. The law of equity may operate to resolve doubts about 
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beneficial ownership by deciding what is reasonable by reference to the original intentions 

behind a person’s action, rather than applying the strict letter of the law. 

5. Practical example 

The resident has a beneficial interest in a property worth £60,000. He shares the interest 

with two relatives. After deductions for an outstanding mortgage, the residual value is 

£30,000. One relative would be willing to buy the resident's interest for £5,000. 

Although the value of the resident's share of the property may be £10,000 if the property as 

a whole had been sold, the value of just his share is £5,000 as this is the sum he could obtain 

from a willing buyer. 

The amount to be taken into account as actual capital would be £4,500 because a further 10 

per cent would be deducted from the value of his share to cover the cost of transferring the 

interest to the buyer. 

Conclusion 

The law and practice governing treatment of property for the purposes of financing 

residential care is complex. Residents should always seek expert advice for avoidance of 

doubt.  
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Independent Advice, Support and Mediation Service (Community Care)  

The Law Centre's Independent Advice, Support and Mediation Service (Community 
Care) runs a specialist advice line and representation service.  

How we can help you 

We provide advice and assistance to: 

 adults who have needs due to physical or mental disability, ill health or age, 
 adults with sensory disabilities, and 
 adults whose needs arise because of their role as carer.  

We can help in cases which raise issues concerning the legal responsibilities of health and 
social care trusts and other public bodies in the provision of health and social care. 

We also welcome calls from health and social care staff, other healthcare providers and 
advisers. 

Our advice line:   028 9024 4401, Monday to Friday, 9am to 1pm and 2pm to 5pm, out of 
hours voicemail service available 

We also run a regional advice clinic service, please contact us for further information. 

We advise in all areas of community care, including: 

 needs assessments 
 provision of services 
 direct payments 
 benefits and community care 
 grants for home improvements for people with disabilities 
 services for young adults transitioning from Children’s Services 
 financing residential and nursing home care 
 carer’s assessments 
 capacity and decision making in social care 
 human rights issues and social care 

Representation service - We resolve the majority of cases through negotiation with HSC 
Trusts and service providers. 

Where necessary, we initiate judicial review proceedings in the High Court to clarify 
interpretation of health and social services law and/ or to challenge decisions made by 
public bodies or HSC Trusts. We can pursue appeals to the Court of Appeal and beyond 
where necessary. 

Training - We provide training for health and social care staff and for advisers working in 
the field of community care.  For more information on courses available, 
visit: www.lawcentreni.org/training/training.html.  

More information 

Consult our website for more information on the service and on health and social care legal 

issues: www.lawcentreni.org   

http://www.lawcentreni.org/training/training.html
http://www.lawcentreni.org/
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Law Centre (NI) contact details   

Middleton Building 

10-12 High Street    

Belfast     

BT1 2BA   

Tel: 028 9024 4401   

Fax: 028 9023 6340   

Textphone: 028 9023 9938 

Email: admin.belfast@lawcentreni.org  

Our website: www.lawcentreni.org  

Follow us on Twitter:  @LawCentreNI  Find us on YouTube:  Law Centre NI 
 

 

Disclaimer

Although every effort is made to ensure the information in Law Centre publications is accurate, we 
cannot be held liable for any inaccuracies and their consequences. The information should not be 
treated as a complete and authoritative statement of the law.  

Law Centre (NI) only operates within Northern Ireland and the information in this document is only 
relevant to Northern Ireland law. 

When reading Law Centre documents, please pay attention to their date of publication as legislation 
may have changed since they were published. 

© Law Centre (NI) 2017 
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