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CG v. Department for Communities  

C-709/20 

On 24 June 2021, Advocate General de la Tour of the Court of Justice of the European 

Union (CJEU) will give his opinion in the case of CG v. Department for Communities (C-

709/20). The Appellant, CG, is represented by Law Centre NI. 

 

What is the case about? 

CG is an EU citizen who moved to Northern Ireland several years ago with her, now 

estranged, partner.  She is a mother of two small children, who were born in Northern 

Ireland.  

In June 2020, CG was granted pre-settled status under the UK Government’s EU Settlement 

Scheme.1  As a person with pre-settled status, CG has a right of residence in the UK. 

Also in June 2020, CG made a claim for Universal Credit (UC) to the Department for 

Communities.  The Department refused her claim on the basis that she does not meet the 

basic qualifying criteria for UC under Regulation 9 of the Universal Credit (Northern Ireland) 

Regulations 2016 (‘UC Regulations’).  

Regulation 9(3)(d)(i) excludes from eligibility anyone whose right to reside in the UK is based 

solely on a grant of pre-settled status.2  

At the time the Department made its decision on CG’s claim for UC, EU law continued to 

apply in the UK.3  Article 18 of the Treaty on the Functioning of the European Union (TFEU) 

 
1  The EU Settlement Scheme invites all EU migrants and their family members who were living in the 

UK on 31st December 2020 to apply for permission to remain in the UK. Anyone who was living in the 
UK for at least 5 years up to 31st December, is eligible to be granted settled status. Those who had 
not been the UK for the required 5 years, are eligible for pre-settled status. 

2  Regulation 9(3)(d)(i) was added to the UC Regulations by the Social Security (Income-related 

Benefits) (Updating and Amendment) (EU Exit) Regulations (NI) 2019 in May 2019. 
3  The Withdrawal Agreement provided for the continued application of EU law for a transition period 

ending at 23.00 on 31 December 2020. This was given effect by s1A European Union (Withdrawal) Act 
2018, inserted by the European Union (Withdrawal Agreement) Act 2020. 

https://www.gov.uk/settled-status-eu-citizens-families/applying-for-settled-status?utm_campaign=EU_SettlementScheme(apply)&utm_medium=PaidSearch&utm_source=GoogleBing&utm_content=ExpandedLink&gclid=EAIaIQobChMIp-mG_Pab8QIV0LvVCh3zugDnEAAYAiAAEgLFmfD_BwE&gclsrc=aw.ds
https://www.gov.uk/settled-status-eu-citizens-families/applying-for-settled-status?utm_campaign=EU_SettlementScheme(apply)&utm_medium=PaidSearch&utm_source=GoogleBing&utm_content=ExpandedLink&gclid=EAIaIQobChMIp-mG_Pab8QIV0LvVCh3zugDnEAAYAiAAEgLFmfD_BwE&gclsrc=aw.ds
https://www.legislation.gov.uk/nisr/2016/216/contents
https://www.legislation.gov.uk/nisr/2016/216/contents
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12012E/TXT:en:PDF
https://www.legislation.gov.uk/nisr/2019/89/contents/made
https://www.legislation.gov.uk/nisr/2019/89/contents/made
https://www.legislation.gov.uk/ukpga/2018/16/contents
https://www.legislation.gov.uk/ukpga/2018/16/contents
https://www.legislation.gov.uk/ukpga/2020/1/contents
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provides that discrimination by EU member states against EU citizens on the grounds of 

nationality is unlawful.4  Articles 20 and 21 TFEU provide that EU citizens have the right to 

move and reside freely in other member states.5  However, this right is qualified.  One 

qualification is found in Article 24 of Directive 2004/38/EC (‘the Citizens Directive’), which 

provides that member states do not have to provide social assistance (i.e. welfare benefits 

such as UC) to EU citizens before they obtain a permanent right to reside. 

In CG’s case, the question for the CJEU is whether, having granted CG a right of residence 

in the UK, the UK Government is permitted to exclude her from eligibility for UC on the 

ground that her only right to reside in the UK is based on a grant of pre-settled status. 

 

How did the case end up in the CJEU? 

When the Department of Communities refused CG’s claim for UC, she appealed to the 

appeals tribunal.  At her appeal hearing on 21 December 2020, the appeal tribunal 

recognised that CG’s case raised a point of EU law and decided to refer her case to the 

CJEU. This process is known as a ‘preliminary reference’.6 A preliminary reference is an 

opportunity for a court in a Member State to seek clarification from the CJEU as to the 

correct interpretation of EU Law in a given case. In its preliminary reference to the CJEU, the 

Appeals Service of Northern Ireland asked whether the UC Regulations, in excluding CG 

from eligibility for UC, are unlawfully discriminatory on the grounds of nationality, either 

directly or indirectly,7 under Article 18 TFEU, and if they are indirectly discriminatory, can 

they be justified. 

 

What is CG’s case? 

The Department’s decision to refuse CG’s claim for UC has left her, and her children, 

destitute.  Her case is that the exclusion of people like her, whose right of residence is based 

 
4  Article 18 TFEU states: ‘Within the scope of application of the Treaties, and without prejudice to any 

special provisions contained therein, any discrimination on grounds of nationality shall be prohibited. 
The European Parliament and the Council, acting in accordance with the ordinary legislative procedure, 
may adopt rules designed to prohibit such discrimination’. 

5  Articles 20(1) TFEU and 21(1) TFEU. 
6  Article 267 TFEU. 
7  Discrimination is ‘direct’ if a person receives worse treatment than someone in similar circumstances to 

them because they hold a characteristic, in this case nationality, which the person in similar 
circumstances does not hold. Discrimination is ‘indirect’ if a policy applies the same way to everyone, 
but disadvantages a person because they have a particular characteristic and there is not a good reason 
for the difference in treatment. 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32004L0038
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solely on pre-settled status, from eligibility for UC, is unlawfully discriminatory on the ground 

of nationality.  She argues that once a person is granted the right to reside, they should have 

equal access to social assistance.  CG’s case is that the discrimination she suffers is direct 

discrimination that is precluded by Article 18 TFEU.8  

CG argues that even if the Court does not agree that the discrimination against her is direct, 

it is still unlawful because it indirectly discriminates against her and cannot be justified. CG 

points to the destitution she, and her children, experience in support of this argument.  

CG points out that as a person whose right to reside in the UK is based on pre-settled 

status, she is disadvantaged not just compared to UK nationals, but also to third country 

nationals i.e. non-EU nationals. Third country nationals who have a right to reside subject to 

‘no recourse to public funds’, are still eligible to apply for social assistance if they are ‘likely 

to become’ destitute.9  CG, despite her current destitution, is not. 

 

What is the UK Government’s position? 

The UK Government argues that the Department’s decision to refuse CG’s claim for UC is 

not within the scope of Article 18 TFEU.  The Government’s position is that CG’s 

circumstances are subject to the specific qualification contained in the Citizens Directive. 

This qualification allows member states to exclude individuals without a permanent right to 

reside from social assistance.10  

The UK Government argues EU citizens can only claim equal treatment under EU law if they 

have an EU law right to reside, rather than a domestic right such as a grant of pre-settled 

status. 

The UK Government says that even if the CJEU decides that Article 18 does apply, the 

discrimination against CG is indirect and is justified in the interests of protecting the UK’s 

social assistance system. 

 
8  CG relies on a previous decision of the CJEU called Trojani v. CPAS de Bruxelles [2004] 3 CMLR 38, 

which she says is supported by a consistent line of CJEU decisions: Martinez-Sala v. Freistaat Bayern 
[1998] ECR I-0269; Grzelczyk v. Centre Public d’Aide Sociale d’Ottognies Louvain la Neuve [2002] 1 
CMLR 19; Jobcenter Krefeld v. JD C-181/19, EU:C:2020:79. 

9  R(W, A Child by his Litigation Friend, J) v. Secretary of State for the Home Department [2020] EWHC 
1299 (Admin). See Law Centre NI’s Guide on Applying to the Home Office to lift the No Recourse to 
Public Funds condition, February 2021. 

10  The UK Government refers to a series of CJEU decisions including Dano v. Jobcenter Leipzig [2015] 1 
WLR 2519 and Jobcenter Berlin Neukolln v. Alimanovic [2016] QB 308, which it argues overrule the 
CJEU decision in Trojani. 

https://www.bailii.org/ew/cases/EWHC/Admin/2020/1299.html
https://www.bailii.org/ew/cases/EWHC/Admin/2020/1299.html
https://lawcentreni.s3.amazonaws.com/LCNI-Legal-information-briefing-on-lifting-NRPF-condition-Feb-2021.pdf
https://lawcentreni.s3.amazonaws.com/LCNI-Legal-information-briefing-on-lifting-NRPF-condition-Feb-2021.pdf
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In response to CG’s claim that she is destitute, the UK Government argues that she has 

access to alternative sources of financial support and cites Section 17 of the Children’s Act 

1989 (the Northern Ireland equivalent is Article 18 of the Children’s (NI) Order 1995).11 

 

Why is the case important? 

The outcome of the case is vitally important to CG.  She is a single mother of two young 

children.  Her housing situation is precarious as she is in arrears of rent.  She has no family 

support in Northern Ireland and was subjected to domestic violence by her ex-partner, the 

father of her children.  She is currently dependent on financial assistance from Social 

Services, food banks and other charitable support.  

If the CJEU finds in favour of CG, it will not just help CG out of poverty but will also mean 

that those who need it may be able to claim vital state support if they are unable to work, for 

example, because of illness or caring responsibilities.  Up to two million people,12 including 

approximately 25,000 in Northern Ireland, who were living in the UK before 31 December 

2020 have pre-settled status.  It is important to note, however, that not everyone with a right 

of residence based solely on pre-settled status would need to seek social assistance and, 

even if they did, there may be another reason why they do not meet the basic qualifying 

conditions.  Moreover, only those who were resident in the UK before 31 December 2020 

are eligible for a grant pre-settled status, so the CJEU’s decision will affect a finite number of 

people. 

In December 2020, the Court of Appeal in England and Wales in Fratilla v. Secretary of 

State for Work and Pensions [2020] EWCA Civ 1741 made a decision in the Appellants’ 

favour in a case which is very similar to CG’s.  The UK Government has appealed the Court 

of Appeal’s decision to the Supreme Court.  The appeal was due to be heard in May 2021, 

but has been stayed (paused) pending the decision of the CJEU in CG’s case. 

More generally, the CJEU’s interpretation of Article 18 TFEU will affect the equal treatment 

of citizens between member states in future.  

 

 
11  Article 18 provides for a general duty of Health and Social Care Trust to provide social care for children 

in need, their families and others. According to Article 18(6) this can, in exceptional circumstances, 
include cash. 

12  Official Statistics, EU Settlement Scheme quarterly statistics, March 2021, Updated 1 June 2021. 

https://www.legislation.gov.uk/ukpga/1989/41/contents
https://www.legislation.gov.uk/ukpga/1989/41/contents
https://www.legislation.gov.uk/nisi/1995/755/contents
https://www.bailii.org/ew/cases/EWCA/Civ/2020/1741.html
https://www.bailii.org/ew/cases/EWCA/Civ/2020/1741.html
https://www.gov.uk/government/statistics/eu-settlement-scheme-quarterly-statistics-march-2021/eu-settlement-scheme-quarterly-statistics-march-2021
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What happens after the Advocate General’s opinion? 

The Advocate General’s opinion is not binding on the CJEU. While the Court follows the 

opinion of the Advocate General in the ‘majority’13 of cases, it is possible that the CJEU will 

decide the case differently. It could be months before we receive the final decision of the 

Court. Law Centre NI will continue to provide updates as the case progresses. 

 

For advice and information, please contact Law Centre NI 

Social Security Law team on 028 90 244401.   

 

 
13  Pinsent Masons, How often does the ECJ follow Advocates General? Or should that be CJEU?, 18 Oct 

2010. 

https://www.pinsentmasons.com/out-law/analysis/how-often-does-the-ecj-follow-advocates-general-or-should-that-be-cjeu

